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PREFACE. 


Te present Volume is a second instalment of the 
Digest of Hindu Law, as set forth in the opinions of the 
Shastris, commenced with the volume on Inheritance, 
brought out by the Editors two years ago. The replies 
on the subject of Partition, though much less numerous 
than those on Inheritance, have still been found suffi- 
ciently numerous and consistent, the Editors think, to 
afford adequate illustration of this branch of the Hindu 
Law. 


In arranging the questions and answers it has been 
found convenient to adhere to that distribution of the 
subject which is generally adopted by the Hindu Lawyers, 
and which, no doubt, the Shastris had present to their 
minds in giving their replies. In preparing the Introduc- 
tion the Editors have ventured to proceed upon a differ- 
ent method,—one which they think classifies the different 
portions of this branch of the law more distinctly, and is 
thus calculated to make a more definite and abiding im- 
pression, than the plan usually followed. 


It has been objected to the first part of the Digest that, 
as a work for the legal practitioner, it is deficient in 
notices of actual decisions by the Courts. It did not fall 
within the duty originally assigned to the Editors to 
incorporate such decisions in the work; and those which 
for their own information they had collected and consi- 
dered, were, as explained in the preface to the first part, 
in general omitted. In a second edition, whenever one 
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may be authorized by Government, they hope to supply 
this defect; and in the preparation of the present volume 
they have endeavoured to set forth the results of all the 
principal cases on the subject of Partition to be found 
in the Reports of the several High Courts and of the 
Privy Council. For the views taken of any of these 
cases no special authority can of course be claimed; but 
it is hoped that the connexion in which they are presented 
will be an aid towards the establishment of a clear and 
sound theory on the points that may be considered as 
still open to controversy. 


On one point treated of by the Editors in the volume 
on Inheritance, the views expressed by them have some- 
times been called in question. This is the subject of 
Stridhan; as to which the theory of the Mitakshara 
differs so considerably from those propounded in some 
other works of authority that some difference of opinion 
on its precise nature might be expected to prevail. In 
arriving at the conclusions set forth by them, the Editors 
were guided to some extent by the authority of the 
Viramitrodaya, itself a work of acknowledged authority 
on this side of India; and they have thought it expe- 
dient to add to the present volume, by way of appendix, 
a translation of the section of the Viramitrodaya which 
bears on this subject. The result, they believe, will be 
to satisfy the reader that they have not assigned to the 
term ‘‘Stridhan’” a greater comprehension than Vijfia- 
nes vara intended it to have, whether his theory is in 
itself one that can be maintained or not. In a final note 
some of the recent cases on the subject are discussed ; 
and it will be seen that the reception of Vijfianes’vara’s 
theory, peculiar as it appears to be to him and his fol- 
lowers, does not really present any extraordinary difficul- 
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ties as compared with the views of other commentators, 
and need not in general be attended with practical results 
differing very much from those arrived at from the prin- 
ciples laid down by the other authorities acknowleged in 
Western India. 


The work is furnished with an Index, which will 
materially contribute, the Editors trust, to its usefulness. 

The Editors desire to acknowledge the assistance they 
have received in the preparation of this volume from 
Mr. Vithalráo Patwardhan, First Assistant Teacher of 
Sanscrit in the Elphinstone College. 
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THE LAW OF PARTITION. 


§ 1. Tae Law of Partition is the aggregate of the 
rules, which, when a Hindu family, living in union, 
separates, determine the duties and rights of its 
several members with respect to the common pro- 
perty and liabilities. 

REMARKS. 

(1.) The Hindu lawyers of the Western school treat of 
Partition under the title Dayavibhaga, regarding the con- 
tents of which see Digest, vol. I. page xxxviii. 


(2.) Regarding the Hindu definition of the word “ Par- 
tition,” see Colebrooke, Mit. Chapter I. Section 1, para. 4. 
Vijfiénes‘vara’s definition is defective, since it does not 
touch on the duties and liabilities of the coparceners, which, 
as the subsequent treatment of this Title shows, are appor- 
tioned in the act of Partition just as clearly as the shares 
of the common property. 


§ 2. The subjects which the law of Partition 
presents for consideration, therefore, are— 
I. The family living in union. 
II. The separation of such a family. 
II. The common property to be distributed. 
IV. The common liabilities to be distributed. 
V. The duties and rights arising from the 
separation. 
REMARK. 


The evidence of Partition, though it forms strictly no 
part of the law of Partition, may be included under this 
head for convenience’ sake, and in deference to the custom 
of the Hindu lawyers, who always treat it under this title. 
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DEFINITION. 


Subdivision. 
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nose Semily §3. A family living in union may be either un- 
iving inunion. 


divided (avibhakta) or reunited (sañsrishta). 
I. An undivided family consists— 


(a.) Ofan ancestor and his descendants. 


(b.) The descendants of a common ancestor. 


The descendants must be legitimate descendants 
of the body, or else legally adopted sons, except 
in the case of S'údras, where illegitimate sons have 
rights analogous to those of legitimate sons. 


The right of descendants extends only to the 
third degree from an ancestor, living undivided 
and being the head of a family or of a particular 
branch. 


Thus— 

(1.) If A, A’, A’, A® and A‘ live together, and 
A’, A? and A® predecease A, then A‘ will have no 
claim to a share of A’s property. 


(2.) If A*, with his four descendants, A’ and A‘ 
with their one and three descendants respectively, 
live together, and A”s first, second and third 
descendants predecease A*, and if A®* die after- 
wards, then A*‘ will have no claim to a share of the 
family property.* 
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The principle operating here is the same as that 
applying to the law of Inheritance in an undivided 
family ; see I. Dig. p. xli. 

Males only, can be the subjects of the full 
rights of coparceners. But women, i. e. wives, 
mothers, grandmothers and daughters possess 
latent or inchoate rights of participation, which 
become effective when separation takes place. 

REMARES. 

(I.) The principle limiting the participation of 
descendants from a common arcestor who live in union, ia 
most explicitly stated in the Viramitrodaya, fol. 177, p. 1, 
¥. 6 sqq. :— 

RAITT: I 

arora Fa wa agd Rania | 

aaa ai aa wad Az farmer I 

arate frat g Apna agar | 

a qirg Fist watt saga wT th 

sa Teta aly Pgh cat AAT | 

Pat aR | agi agga | sat are & rga i 

ara raa ane Reia | agar aera Aoga 

aa se Ter cea | Taegan adage 

TIA | TAA et a waaay: | ara ca Tae | 

ama pert Tat A I 

gi Tara Var TATRA rRNR 

Maagia crake east | Pera ga- 

aka aed adi aaen saat sett TAA tt 

Katyayana :— 

“ Should one’s own [brother] die before partition, his 
share shall be allotted to his son, provided he had received 
no livelihood from his grandfather. But that [grandson] 
shall receive his father’s share from his uncle or from his 


funcle’s] son; but an equal share shall be allotted to 
each of the brothers according to law. Or his [the 


il 
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living in union 
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_ The family grandson’s] son shall receive the share [in case his father 
living in union ; i 
be predeceased] ; beyond him [succession] stops.” 

One’s own (i. e.) brother. His son (t.e.) the brother’s 
son. A livelihood (i. e.) a share. As it is necessary to 
know, what kind of share he shall receive, (Kátyáyana) 
says: ‘His father’s share” His son (i.e.) the great 
grandson of the person whose estate is being divided, 
because the grandson has (already) been mentioned. 
Afterwards (¢. e.) beyond the great grandson shall oceur 
a stoppage ; (i.e.) a stoppage of the succession. The 
meaning is that the great-grandson’s son does not receive 
a share. 


‘Hence Devala also says :— 


« Amongst members of a family, who reside together, 
being undivided or after having been divided, (on a first or) 
second (partition), shares of the common property shall be 
given (even) to the fourth (in descent). That is certain.’’* 


‘The meaning is, a distribution of shares shall take 
place down to the fourth (descendant) from the common 
ancestor.’ 

‘From the words “ residing together” it follows, that this 
rule holds good even for persons who have made a partition, 
and afterwards live together upon reunion or the like.’ 


With this doctrine the Madanaratna agrees; but the 
Maytkha (Borradaile, Chapt. IV. Sect. IV. paras. 22 and 
23) contends, that the passages of Katyayana and Devala, 
quoted above, refer to reunited coparceners only. The 
Mayikha’s opinion is however based on a forced explana- 
tion of the term “ avibhaktavibhakta” in Devala’s 
passage. Nilakantha takes it as a Karmadharaya com- 
pound, “those who were first undivided and became 
afterwards divided.” The correct way to dissolve the com- 
pound is to take it as a ‘Dvandva, or copulative compound. ~ 

The correctness of the rule given above may be infer- 
red also from the fact, that the great-great-grand-son in 
the male line of a divided person inherits only as a 
Gotraja-relation, after the wife, daughters, &c. 


* See Colebrooke, Dig. Bk. V., Text 81. 
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(2.) The distinction between the rights of male copar- 
ceners and of the female members of the family rests on 
this, that the rights of the former are immediate, arising 
on the birth of each, while those of the latter are mediate, 
having their source in the necessity for a provision for a 
marriage portion or maintenance. 


§3. II. A reunited family may, according to 
the Mitakshara, Chapt. II. Sect. LX. para. 3, consist 
ofa father and his sons, of brothers, and of nephews 
and paternal uncles, who, having once separated, 
have agreed to combine their interests again. Ac- 
cording to the Mayikha, Chap. IV. Sect. IX. 
para. }, all persons, who once formed a united 
family, may reunite. 


This difference of opinion depends on a variance 
of the interpretation of a passage of Bnhaspati, 
quoted Mit. l. e. para. 3. Vijñánes’vara takes it 
as an exhaustive enumeration of the persons capa- 
ble of reunion, whilst Nilakantha views it as a 
dikpradars’ana, i.e. an indication of principle, ex- 
tending to analogous cases. 


REMARK. 


It has been held by the High Court of Bombay (Rep. 
III. A. C. J. 69), that the reunion must be made by the 
parties or some of them, who once lived in union. See to 
the same effect Jagannatha in Colebrooke, Dig. Bk. V. 
T. 430. 
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§4. I. Separation is the dissolution of the Seraraton. 


state of union or reunion, the continuance of which 


is based on the will or acquiescence of the united 
coparceners. ° 


Definition of. 


II. The separation of a family united or re- How affected. 


united may be effected— 


(1.) By the will of all the members. 
(2.) At the desire of one or more members only. 
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SEPARATION. 
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(1.) Separation by the will of all the members, 
whether undivided or reunited may take place at 
any time, provided there be no pregnant widow 
of a deceased coparc2ner. In that case it must 
be deferred until the delivery of the widow.* 


It cannot be prevented by third parties, however 
interested they may bein the estate, e. g. by cre- 
ditors or mortgagees, since their equitable rights 
and remedies are not impaired (see below § 7, 
If. 1). 


(2.) As regards separation at the desire of one 
or several coparceners only, the head ofa family, a 
father, grandfather, or great grandfather may 
separate from his descendants at any time.t 


The same rule holds good in respect to one or 
more members of a family, consisting of brothers 
or collaterals only. $ 


A son living in union with his father, who is head 
of the family, may demand a separation and a 
division of the ancestral property at any time, § of 
the self-acquired property, under certain conditions 
only, viz.— 

(a.) Ifthe father be indifferentto wealth, his wife 
past child-bearing, and the daughters married. 


* May. Chapt. IV. Sect. IV. para. 37, and compare para. 35. 

+ Mit. Chapt. I. Sect. II. paras. 2 and 7; May. Chapt. IV. Sect. 
IV. para. 8. 

t Mit. Chapt. I. Sect. III. para. I. 

§ Mit. Chapt. I. Sect. V. paras..5—8; May. Chapt. IV. Sect. IV. 
para. 4; I. M. H.C. R. 77. 

€f The doctrine, given here, is that of the Mitaksharé as explained 
by the Subodhini (Colebrooke, Mit. Chapt. I. Sect. II. note to para. 7). 
The Viramitrodaya differs from this view by rejecting the division (a), 
while the Mayúkha, Chapt. IV, Sect. IV. para. 3, divides (a) into two 
subdivisions, 
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(b.) If the father be incapacitated by bodily ee 
ailments, extreme old age, insanity, or by addiction . 
to vice,* or loss of caste. 


The last of these conditions would, however, now 
perhaps be inoperative, as loss of caste according to 
to Act XXI. of 1850 does not affect a man’s civil 
rights. 

A grandson, living in union with his grandfather, 
or a great grandson with his great grandfather, 
may similarly demand a partition, provided his own 
father, or his father and grandfather, be dead. 

Till then he cannot demand a partition notwith- 
standing his right in the property, because the 
intervening heir obstructs his complete title. + 

A son, a grandson, or a great grandson may sepa- 
rate, without receiving a full share, at any time. + 

REMARKS. 

(1.) Itmust beconsidered a fundamental principle, that Fundamental 
each coparcener has power only to effect his own separa-?7™?*: 
tion from the family, and not to enforce a separation 
amongst the other coparceners against their will. 

_ In the Mitakshara, Chapt. I. Sec. II. para. 1, it is stated, 
that “ When a father wishes to make a partition, he may 
at his pleasure separate his children from himself, whether 
one, two, or more sons,” and the comment on this by 
Balambhatta, as translated in the note, is, that he may 
“ make them distinct and several by giving to them shares 


* The Mitaksharé says, “if he is addicted to vice.” The Virami- 
trodaya explains this to mean ‘loss of caste.” But it is probable that 
the Mit. means to include besides loss of caste, the case of a notorious 
spendthrift and evil-liver, as ‘ interdiction’ is otherwise known to the 
Hindu Law. 


= t Mit. Chapt. I. Sect. II. paras. 1 and 7; May. Chapt. IV. Sec. IV. 
paras. 1—3 ; Mit. Chapt. I. Sect. V. pars. 3 note. 


+ Mit. Chapt. I. Sect. II. paras. 11 and 12; May. Chap. IV. Sect. 
IV. para. 16. 
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SEPARATION. 


Fundamental 


principle. 
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of the inheritance.” From this it would at first sight 
appear, that a father has a right not only to sever himself 
in interest from his sons, but also to effect a separation 
amongst the sons independently of their desire or assent. 
Tlus however would not be a correct inference; the 
entire comment of Balambhatta runs thus :— 


mammary ENI | anaga aa fy l 
agaat ast Py Gai et Faa aAA ara: M 

‘ (If) he make them distinct by giving to them shares of 

the inheritance. As the limit of this (separation) is 


desired to be known, he (Vijiianes’vara) adds: “From 
himself.” ’ i 


‘The purport is, that the (author) does not stop to con- 
sider whether they (the sons) remain afterwards united or 
separate.’ 


This is evidently not conclusive either of separation or 
of union in such a case. 


It is, no doubt, competent to a father to distribute, to 
a certain extent, his self-acquired property at his own 
pleasure, amongst his sons. But it does not follow, that, 
by such a distribution, a separation amongst them indivi- 
dually and independently of their own desire will be 
effected. There appear to be no texts, which lay down 
sucha rule, and Jagannatha in Colebrooke’s Digest, Book 


V. Chapt. VIII. Text 430, explicitly recognises the doctrine 


of a continuance of union in a family, notwithstanding 
the separation of individual members and the allocation 
to them of their shares in the estate. He makes separa- 
tion or non-separation depend on the free consent of the 
coparceners, resting in the absence of explicit texts on 
the reason of the law, a principle recognised in the Hindu, 
as well as in the English jurisprudence.* 


This principle, it must be admitted, is hard to reconcile 
with a recent judgment of the High Court Bombay, 
Lakshmibai vs. Ganpat Moroba, Bombay H. C. Rep. IV. 


* Colebrooke, Dig. Book II. Chapt. IV. Text 17, 
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©. C. J. 150. In this case it was laid down, that a 


grandfather could by a will distributing a share of ances- Be 


tral property, received by him on a partition, in equal 
portions among his grandsons, effect a separation amongst 
the latter. The reasoning of the learned Judge has, 
however, not been concurred in by the Court on appeal, 
and the ultimate decision has been based on different 
grounds. The views, above stated, are conformable to 
those set forth by Sir T. Strange, H. L. 193 and 204, the 
authority quoted by whom, however, is not applicable. 


(2.) Thecase of a great grandson is not expressly dealt 
with in the Hindu lawbooks, but it rests on the same 
principle as that of the grandson, viz., on the doctrine of 
representation. 


(3.) In the case of minor coparceners,it would certainly 
tend to convenience, if the doctrine, apparently upheld 
by the Madras and Bombay High Courts,* that a minor 
coparcener is to be represented in partition by his guar- 
dian, could be based on any explicit texts. All, however, 
that can be deduced from the original authorities appears 
to be that the interests of the minor shall be duly re- 
garded, and shall, if necessary, be protected by the 
sovereign power. His position is, in fact, declared to 
be analogous to that of absentees, and the rules proceed 
on the assumption that his assent or that of a guardian 
for him, is not essential.t Mr. Colebrooke, in an opinion, 
quoted at 2 Strange H. L. 362, says, that “the sovereign or 
his representative, as guardian of the minor is competent 
to authorise a partition,” and for this opinion he refers to 
a text of Kátyáyana, Digest, Bk. V. Chapt. VIII. T. 453. 
But this text points to the necessity of protecting the 
minor’s interest, if, contrary to the ethical obligation to 
remain undivided during the minority, a partition should 
actually be made by the adult coparceners, rather than to 
any necessity for an assent expressed on behalf of the 
minor. This text, indeed, and the one preceding it, with 


* 2 Madras H. C. R. 182, quoted B. H. C. R. IV. O. C. J. 159. 


t Viramitrodaya, quoted below, II. Dig. Chapt. I. Sec. I. Q. 7; 
II. Strange H. L. 341. i 
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SEPARATION. their accompanying commentaries, imply a valid partition 
Minors. 


Absentees. 


Wives, 
thers Fc. 


MO- 


by the will of the adults alone. 


A partition, demanded on behalf of a minor by his 
guardian or friends, cannot usually be enforced against 
the will of the adult coparceners. But such a demand 
may be enforced, when it is necessary to prevent malver- 
sation or jeopardy to the minor’s interests.* This opinion 
has been expressed by Mr. Colebrooke, also, in the passage 
quoted above. But it rests on the reason of the law, not 
on any express texts. 


(4.) The absence of one or more coparceners does not 
bar partition,t if it is desired by the coparceners present. 
All that the law requires, is that their equitable shares, like 
those of the minors, be set apart in the division. For the 
definition, of what constitutes absence in a foreign country, 
enabling the coparceners present to dispense with any 
expression of assent on the part of the absentee, see Sir T. 
Strange H. L. 188; Colebrooke, Dig. Bk. II. Chapt. IIT. 
T. 26 and 27. The great change of circumstances that 
has occurred in recent times, would make it necessary, for 
practical purposes, to fall back in this case as in others 
on the reason of the law, the essential part of which 
here is evidently the supposed impossibility of com- 
municating with the absent co-sharer. The remarks of 
Sir T. Strange, l. c., as to the periods of twelve and 
twenty years, appear to refer to the propriety or impro- 
priety of a distribution of the property, without reserving 
the absentee’s share. There is no text which enjoins 
the postponement of the division for the advantage of 
an absentee, and his interests are otherwise sufficiently 
protected. 


(5.) Wives, mothers, grand-mothers, sisters, &c., the 
female members of a united family, entitled to shares on 
partition, are still not invested with any power to 
demand a partition of the estate. This disability. rests 
on the principle, that males alone in a united family are 


. * 1 Mad. H. C. R. 105 ; 3 Mad. H. C. R. 69 and 94. 
+ Viramitrodaya, quoted below II. Dig. Chapt. I. Sect. I. Q. 7. 
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regarded as heirs, with rights untransferable to females. szpaaatioy. 
The source of the right of females to a share on partition 

is the necessity to. secure for them a certain provision, 

which otherwise might fail.. 


(6.) Disqualifications to inherit operate equally to Disqualifica- 
Gant tions for de- 
exclude from a share on partition, and, consequently, from moandaing a se- 
the right to demand a separation. See I. Dig. Introduction, paration. 
p- xlix. 


According to Strange, Man. H. L. §$ 273, and S. G. 
Grady, p. 318 and 367, a person, also, who has fraudulently 
concealed a portion of the family property, loses, on dis- 
covery of such fraud, his right toa share. Sir T. Strange, 
also H. L. p. 232, seems to be of opinion, that the Mitak- 
sharé, Chapter I. Sec. IX. paras. 4, 5, and 12, agrees 
with this rule, which is certainly laid down by Manu, 
TX. 213. 


But, with regard to the Mitékshara, it would seem to us, 
that in this work the paras. 4—12 do not refer to the 
loss of the right to a share in case of fraud praetised by 
a co-sharer, but to the criminality of the act only. The 
author first states the positive rules regarding the trent- 
ment of fraudulently concealed and recovered property in 
paras. 1—3, and then he goes on to combat the opinion 
held by some Hindu lawyers, that such a concealment of 
property by a coparcener is not criminal. He is forced 
to do this, because the text of Yajfiavalkya does. not 
touch on the point, and, for the same reason, he is alse 
forced to base his arguments on the verse of Manu 
(para. 5), though the doctrine contained in the latter is 
partly at variance with his own. 


The argument of the Mitaksharé has beer under- 
stood in this manner by Mitramis‘ra also, who after 
repeating the substance of Mitakshara, l. c. paras. 1—12, 
adds, Viramitrodaya, f. 220, p. 2, 1l. 4:— 

us g RA haria | cs PaRa 34 aaa 

STATA SARSAR HIATT NE | 

TVET KT THAT TzTT | 
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a separation. 
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“ But the co-sharers ought not to inform the king, (if 
fraud has been committed by one of them). But even if 
an information has been laid, he (the king) ought to 
cause it to be restored by kind exhortations and the like. 
For Kátyáyana gives a rule, the visible object of which is 
to enjoin that kindness only ought to be used, saying :— 

“He (the king) shall never use force to cause the 
restoration of property taken away by a relation.” 

Hence it appears, that according to the authorities pre- 
vailing in the Bombay Presidency, a co-sharer, practising 
fraud, does not lose his right to a share. 

The same has been held also by the M. S. A. (Dec. of 
1858, p. 118) : see Sir T. Strange, H. L. 4th ed., p. 348 : 
and is recognized as law by Jagannatha in Colebrooke, 
Dig. Bk. V. Commentary on T. 376 and on T. 378 ad fin. 

§4. III. The will of the united co-parceners to 
effect a separation may be— 

1. Stated explicitly. 
2. Or implied. 

1. As to express will, it may be evidenced by 
documents or by declarations before witnesses. 
In some of the older cases it was held, that the 
execution of a deed by the coparceners and a dis- 
tribution in specie were not merely evidence of a 
partition, but were essential to make it vahd. But 
this doctrine has, for some time, been abandoned, 
and it is now recognised, that all, which would be 
evidence of an assent or expression of will in other 
cases would be equally so in a case of partition,* 
and that the expression of will, whethor immediate 
or implied, is the sole criterion of division. This 
has been carried so far, that, where a partition had 


* IV. Moore I. A. 68. 1 Madras H. C. Rep. 100. Sutherland’s 
Pr. Co. Judgments, 657; and as to the vesting of a right by an 
agreement for partition p. 172. See also May. Chapt. IV. Sect. ITI. 
para. 2, quoted im a corrected translation under II. Dig. Chapt. II. 
Sect. 3, Q. 6. 


INTRODUCTION. 


Xl 


been planned and agreed to by co-parceners, but not Stramation. 


Will to efect 


actually effected, the widow of one of the co-par- a separation. 


ceners, who died in the mean time, was allowed to 
recover the share allotted to her deceased husband.” 


REMARK. 

By some of the Hindu lawyers a separation such as to 
give one or more members their several shares is regarded 
as necessarily involving a general partition. Those who 
have not separated are on this theory looked on as re- 
united : See Coleb. Dig. B. V. T. 433 sub. fin. Jagannátha 
does not adopt this view, and it involves perhaps a certain 
confasion of thought as pointed out in the case above 
quoted (Suth. P. C. J. 657); but it rests also, probably, 
to some extent on the general necessity, under the Hindu 
law, of seisin or possession to validate any change of title ; 
no ownership of any definite share being predicable of a 
particular coparcener while united. Compare also above 
p. vi. sqq., and see the case at C. W. R. IX. C. R. 483. 

2. As to implied will, the Hindu authors are 
prolix in their discussions of the circumstances, 
from which separation or union may be inferred.t 
According to them the ‘ signs’ of separation are :— 

(a) The possession of separate shares. 

(b) Living and dining apart, 

(c) Commission of acts incompatible with a 
state of union, such as trading with or lending 
money to each other, or separately to third parties, 
mutual gifts or suretyship. They add also giving 
evidence for each other, but from this in the 
present day no inference can be deduced. 


* Bombay H. C. Rep. I. 189; see also the decision of the Privy 
Council, 17th Nov. 1866, given in Sutherland, loc. cit., and W. R. VIII. 
Pr. Co. 1. But see also C. W. R. IX. C. R. 62 and Madras H. C. Rep. 
vol. II. p. 325. 

+ Mit. Chapt. II. Sect. XII.; May. Chapt. IV. Sect. VII. paras. 
.27—35. 
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a (d) The separate performance of religious 
a separation. Ceremonies, t. e. of the daily Vais vadeva, or food- 
oblation in the fire preceding the morning-meal; of 
the Naivedya, or food-oblation placed before the 
tutelary deity; of the two daily morning and evening 
burnt-offerings; of the Sráddhas, or funeral 


oblations to the parents’ manes, &c. 


None of these signs of separation can be re- 
garded as, by itself, conclusive. Living and dining 
apart, on which the Shastris appear to set great 
value, may justify an inference that separation has 
taken place, but it is not conclusive of the fact, 
since many coparceners live and dine apart, some- 
times in the same village or house, for the sake 
ofconvenience. Other reasons, too, may necessitate 
the same arrangement, e. g. Government service, 
taken by one or more of the coparceners. 


The separate performance of the Vais’vadeva 
sacrifice, of S’raddhas and other religious rites, is 
still less conclusive. At Dig. Chapter IV. Q. 6 
infra, a passage of Bhattojidikshita is quoted, 
according to which coparceners, living apart, may 
or may not perform the Vais’vadeva each for him- 
self, and, in the present condition of Hindu society, 
the performance of all religious rites has become 
so lax and irregular as to afford no safe ground 
for inference. Separate contracts, entered into by 
coparceners mutually or with third parties, consti- 
tute, according to I. Macnaghten, H. L. 54, and 
Sir T. Strange, H. L. p. 225—227, the most cer- 
tain evidence of a partition. But even these raise 
no conclusive presumption per se, since it is con- 
sistent with a condition of union, that a coparcener 
should, concurrently, possess separate property 
(avibhajya), which implies separate transactions, 


INTRODUCTION. 


XV 


As no one of the marks of partition above enume- S#P4z«tion. 


rated can be considered conclusive, so neither can a 


it be said that any particular assemblage of these 
alone will prove partition. It is in every case a 
question of fact, to be determined like other 
questions of fact, upon the whole of the evidence 
adduced, circumstantial evidence being sufficient. 
Morley’s Dig. Partition, pp. 484, 485; II. Borra- 
daile, 656. This principle has been followed by 
the Privy Council in Rewana Prasad vs. Radha 
Bibi, and in other cases, and, in effect, supersedes 
the artificial rules of the Hindu Law.* 


On the other hand, from the separate possession, 
by individual members of a family, of portions of 
the property once held mm common, a presumption, 
though-not an indisputable presumption, of parti- 
tion arises.t This presumption is strengthened by 
length of time, and Narada, XIII. 41,} states, that 
a continuous separation for ten years is a proof of 
partition. But this verse is not quoted in any of 
the modern compilations of Hindu Law. 


The fact that certain portions are admittedly 
held in severalty does not, it has been said, rebut 
the presumption of non-partition as to the rest 
of the family property (C. W. R. VII. C. R. 451), 
and separate enjoyment merely as a matter of 
arrangement for the convenience of the family will 
not constitute partition (C. W. R. VI.C. R. 144). 
This is the normal condition of a Khoti estate in 
Ratnagiri and will not prove a partition as intend- 


ed to be permanent (B. H. C. R. V. A. ©. J. 71). 


* At C. W. R. VIII. C. R. 116 there is a case of a coparcenary con- 
verted by agreement in a simple mercantile partnership. 


+ S. G. Grady, H. L. I. p. 420. 
' $L Digest; p. 357. 
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Separation. This last decision must, so far as it extends, 


Will to effect 


a separation. 


qualify the rulings at C. W. R. VIII. C. R. 385, 
and IX. 88, and the old case at II. Borradaile 713, 
in which separate collections, and even a division 
of the income derived from a village, were held to 
be sufficient proofs of a partition. 


`- At present, where there had been a really sepa- 
rate enjoyment of any portion of the patrimony, 
a suit would ordinarily be barred by the Limitation 
Act, XIV. of 1859, Sect. I., para. 13, after the lapse 
of twelve years,* and, as to the general principle, 
it would seem that the older Bombay decision 
was more strictly in accordance than the recent 
one with the Hindu Law as viewed by native 
commentators. A division of the proceeds is a 
recognized mode of distribution on a separation of 
the family: see below, § 7; and in the case at 
I. B. H. C. R. 43 it was held that where a plaintiff 
admitted having had separate possession for six- 
teen years of a portion of the ancestral estate, it 
lay on him to prove that the family had remained 
undivided.t 


`e C. W. R. IIL C. R. 173. 


+ It does not appear that the Hindu, like the Roman, lawyers elabo- 
rated any very clear theory of possession, distinct from proprietorship, 
as itself conferring rights. In the Vyavahâra Mayûkha, Chapt. II. 
Section II., possession is regarded merely as a means .of proof, com- 
paratively valueless without a title otherwise established. A law of 
prescription, however, is distinctly recognized ; Coleb. Dig. Bk. I. T. 
113, Bk. V. T. 395, 396 ; defined for the Bombay Presidency by Reg. V. 
of 1827, and in the case of conflicting titles possession gives him who 
holds it the preference. Coleb. Dig. Bk. I. T. 128 sqq. In the case of 
Rajah Prada Vencattappa vs. Aroovala Roodrappa Naidoo (Suther- 
land’s Pr. Co. Judgments, p. 112) it is laid down that “the title of 
possession must prevail until a good title is shown to the contrary.” 
This is an adoption of the English law, the doctrine of which on this 
point, as Sir T. Strange (H. L. I. 38) observes, is substantially the same 
as that of the Hindu Law. As to possessory actions there have been 
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§4. IV. The separation may be total or partial, Szrazation. 


ae = > l 
t.e. it may extend to a partition of the whole of the a oor 


property, or only to a portion of it. In the latter 
case the mutual rights and duties of the former 
coparceners in relation to the undivided residue of 
the estate remain generally as before partition. * 
A partial division, however, cannot be enforced : 
the coparcener must claim the whole of his share, 
(Bombay Sel. Ca.p. 153; Sp. App. 3948 27th Sept. 
1858.) See below, Liabilities on Inheritance. 


REMAKK. 


Though partial division is of very frequent occurrence 
in practice, the law books do not contain any special rules 
on the subject. But that it is not amere modern innova- 
tion may be inferred from the passages, relating to ‘ natu- 
rally indivisible property’ in the older Smritis. 

In the absence of definite authorities, it is necessary to 
fall back here, as in other cases, on general principles. 


One of the most important questions arising in connexion 
with this subject, is that of whether the law regulating 


very conflicting decisions. Compare C. W. R. VIII. C. R. 386 with 
the same volume p. 370, C. W. R. IX. C. R. 602, and II. M. H. 
C. R. 313; and see also C. W. R. IX. C. R. 71 and Special Number 
p. 20. For Bracton’s theory of possession the reader may refer to 
Reeves’s History of the E. Law, V. I. p. 318, and it seems necessary 
to follow this down to the present day in order fully to understand 
how questions of rights arising from possession are likely now to be 
dealt with in the High Courts, and the Privy Council. Savigny, in 
his famous treatise on Possession (Sec. 2, 38), relying on Ulpian’s 
dictum “ Nihil habet commune proprietas cum possessione” rejects the 
common theory that possession raises a presumption of ownership ; 
but it seems doubtful, at the least, whether the refinements of the 
Roman law on this subject would be allowed any practical influence 
in the Courts. Though the English law of possession is plainly derived 
in the main from the Civil Law as understood by its Commentators 
of the 13th and 14th centuries, it, and not the Civil Law, must now 
be looked to for principles where the Hindu Law does not supply 
distinct guidance. 
* Sutherland’s Pr. Co. J. 174, 657. 
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aes the succession to an undivided or that applicable to a 
tial. Pe divided male’s estate regulates the devolution of an un- 
divided residue. Mr. Colebrooke, Sir T. Strange, IT. 387, 
states, that opinions have differed on this subject, but 
that the former view seems preferable. Most of the 
Shastris (see I. Dig. Chapt. I. Sec. 2, Q. 9, 11, 14, 22), 
hold the same opinion, in favour of which the following 
considerations also may be urged. The law which bases 
partition on the will of the coparceners, extends the 
partition no further than such will. If this extends only 
to a portion of the estate, their mutual rights and duties 

with respect to the remainder will be unaltered.* 
paneer § 4. V. A partition once agreed to is final,t 
acs except in the case of a mistake or fraud, which has 
materially affected the distribution. In both cases 
a redistribution may be claimed by any parties 
injured, which, however, extends only to the por- 

tion overlooked or fraudulently abstracted.t 


It is subject to a proportional deduction from 
each coparcener’s share on the birth of a posthu- 
mous son. See below; Duties and Rights arising 
from the Separation. 


REMARK. 


In Hindu, as in English law, fraud vitiates every transac- 
tion. Manu, VIII. 165; Colebroooke, Dig. B. IV. T. 184. 


arenes pnmon  § 5a. The common property may be distribut- 
able or undistributable. In both classes it may 
be— 
I. Ancestral, which may be— 
1, Inherited. 
2. Or recovered, 
II. Self-acquired. 


‘ * Rewana Prasad vs. Radha Bibi, Sutherland’s Pr. Co. J. 174; IX. 
Moore, I. A. 539; S. G. Grady, H. L. I. 262; II. M. H. C. R. 325. 

+ Manu, IX. 47 ; Sutherland, Pr. Co. J. 355. 

+ Mit. Chapt. I. Section IX. paras. 1 and2; Maydkha, Chapt. IV. 
Sect. VII. paras. 24 and 26, 
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I. 1. Ancestral property, as amongst descend- Pae 
ants comprises property, transmitted in the direct herited. 
male line from a common ancestor, and accretions to 
such property made with the aid of the inherited 
ancestral estate* (see below, Self-acquired property). 
Thus in the case of a father, head of a family, 
property inherited from his father or grandfather, 
is ancestral property, however acquired by its 
previous possessors. On the other hand property, 
inherited by him from females, brothers, or colla- 
terals, or directly from a great-great-grandfather, 
appears to be subject to the same rules as if self- 
acquired. Ancestral property, in fact, may be 
said to be co-extensive with the objects of the 
apratibandhadaya, or ‘unobstructed inheritance.’ + 
The view, here stated, agrees with that arrived at 
by Jagannatha,+ after a discussion of the contrary 
doctrines held by other lawyers. This discussion 
itself shows, however, that there is much to be said 
on both sides, and the question must be regarded 
as one still in controversy. Those, who hold, that 
all property descending to the father from relations, 
ranks as ancestral property, interpret the text of 
Yajfiavalkya,§ which relates to the grand-father’s 


* In a family descended as follows— 


a6— 
= 


C? having purchased property out of the profits of the family 


ster it was held that C was entitled as against g toa moiety. N.W. 
P. R. for 1861, p. 565. 

+ I. Dig. Introd. xxxix. sqq. 

* Colebrooke, Dig. Bk. V. Chap. II. T. 103. 

§ Mit. Chapt. I. Sect. V. para. 3. 


XX INTRODUCTION. 


E N property, as an example of the principle, that all pro- 

herited. perty taken by right of affinity* is to be regarded 
as ancestral. Those, on the other hand, who 
maintain that property regularly transmitted from 
ancestors in the male line, and that alone 1s ances- 
tral property, understand the text to imply 
affinity only of that closest kind, which its terms 
necessarily import, namely that existing between 
an ancestor and his first three descendants. t 


On considering the former of these conflicting 
views, it presents this difficulty, that it assigns, 
in many cases, to a son equal power with his father 
over property, which, but for his father’s existence, 
could never come to him, while in the example 
given in the text, the intervention of the father is 
immaterial. The property, held by a grandfather, 
must come to his grandson, whether the interven- 
ing descendant survive or not, whereas the pro- 
perty, ¢. g. of a great-grandfather, descends to his 
great-grandson, through his daughter, only if first 
inherited by his daughter’s son. 


It may further be objected, that the equal right 
of the grandson with his father in the property of 
the grandfather is but an exception to the general 
rule, supported by numerous texts, of the father’s 
independence and supremacy over his family and 
estate. It would appear dangerous, to extend the 
exception, in the absence of explicit texts, on the 
strength of an interpretation. 


An objection, commonly urged against the 
second view, is, that, by classing property inherited 
by the father from relations with self-acquired 


* See also Colebrooke, Dig. loc. cit. 
f See also Colebrooke, Dig. loc. cit. sub finem. 
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property, an undue extension is given to the latter a an 
term, since acquisition (arjana) implies an indivi- herited. 
dual effort. Jagannátha, l. c., felicitously meets 

this objection, by showing that such an extension 
must be allowed in other cases, such as those of a 
priest inheriting from his Yajamana, 7. e. the person 

for whom he sacrifices, and of an A’charya or reli- 
gious teacher inheriting from his pupil. For it is 
impossible to class such inheritances as ancestral 
property, since the text, by instancing a grand- 
father, whose relationship is one of blood, cannot 
imply the spiritual relationship, existing between 

a teacher and his pupil, or between a priest and 

his Yajamina. 


The nature of ancestral property, as between a 
father and his sons, is notaffected by the circum- 
stance of a partition having taken place between the 
father and his coparceners. The general principle 
is laid down by Yajiiavalkya,* “ The ownership of 
father and son is the same in land which was ac- 
quired by the grandfather, or in a corrody or in 
chattels, which belonged to him.” Vijfianes’vara, in 
his remarks introducing the text quoted, explicitly 
states, that it is given to meet the case of a doubt 
that might otherwise be felt, in the case of a 
separation having taken place between a father 
and a grandfather. The doctrine has been cor- 
rectly apprehended by the Calcutta H. C., in a 
decision at C. W. R. VI., C. R. 73, where the au- 
thorities are discussed at length. In the case of 
the Raja of S'ivagangá, the Privy Council laid down 
the rule, ‘“ When property belonging in common 
to a united Hindu family has been divided, the 


* Mit. Chapt. I. Sec. V. para. 3. 
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Prorextt. divided shares go in the general course of descent 
of separate property.” * But from this it must not 
be understood, that the nature of the property, as 

ancestral estate; is changed. Such a view, origi- 
nally held in the case of Lakshmibat vs. Ganpat 
Moroba and others, Bombay H. C. R., IV. O.C. J. 
150, was dissented from on appeal by Sir R. Couch, 
C. J. 

Parise ta §5 A.I.2. As regards property recovered, the 
cases must be distinguished of— 

(a) Recovery by a father, head of the family. 
(b) By another coparcener. 


(°) With the aid or without the aid of the 
patrimony. 
(8) Of moveables or of immoveables. 
_ 2a. Ancestral property recovered by a father, 
head of a family, ranks as self-acquired.+ 


This rule, however, is in the Maydkha qualified 
by a text cited{ from Brihaspati, which imposes 
the condition, that such a recovery must have been 
made without the aid of the ancestral property ; 
compare also Dayabhdga, Chap. VI. Sec. II. paras. 
31—35,and Jagannatha’s Commentary, Colebrooke, 
Dig. Bk. V. T. 25. 

26. Ancestral property recovered by another 
voparcener with the aid of the patrimony, becomes 
an accretion to the common estate. 

Immoveables, recovered by such a coparceher 
without the aid of the patrimony, but with the 
acquiescence of the other co-sharers, rank likewise 


* IX. M. I. A. 609. 
+ Mit. Chapt. I. Sec. V. para. 11. 
i May. Chapt. IV. Sec. IV. para. 5. 
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as an accretion to the common property, subject to 
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Ancestral, Re- 


a deduction of one-fourth for the acquirer.* This covered, 


rule has been recognised by the Bombay H. C. in 
Special Appeal No. 534, 20th September 1864. 


It seems probable from the wording of the texts, 
upon which this doctrine rests, that they contem- 
plate the cases only of property forfeited or with- 
drawn from the family estate otherwise than by 
voluntary and valid alienation. This view seems 
to be strongly supported by the words “ hrita” (i.e., 
that which has been taken or seized), and “ nashta” 
(that which has been lost), and “ uddharet” (ifhe 
rescue or win back). Though there is no explicit 


rule which enables a member of a united family - 


purchasing a portion of the patrimony, formerly 
sold, out of his separate means, to enjoy it, as in 
the case of another acquisition, free from claims 
to partition by his coparceners, yet neither is any 
express limit set to such enjoyment, and it would 
probably now be held, that such property stands 
on the same footing as any other purchased pro- 
perty of his separate estate. A contention to the 
contrary was abandoned in the case in C. W. R. VI, 
C. R. 58; and a case at II. Strange, H. L 377, 
with the comments of Messrs. Colebrooke and Ellis, 
shows that ‘‘ recovered property” is of the nature 
of that which should have been, but could not be, 
divided, owing to its detention by strangers. 


The introduction of the condition of acquiescence 
on the part of co-sharers 1s due, probably, to the 
necessity of guarding them against any under- 


hand proceeding by one of their number.t Reco- 


* Mit. Chapt. I. Sec. IV. para. 3; May. Chapt. IV. Sec. VII. para. 3. 
t Strange, TI. L. 217. 
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vered property, it has been held, does not include 
what is regained from one claiming as a member 
of the family; only property held adversely by 
strangers ; and one who, in a suit brought by him, 
purposely ignores his co-heir, is not entitled to any 
extra share. C. W. R. IX. C. R. 69. 


Ancestral moveables, recovered by a coparcener, 
without the use of the patrimony, with the consent 
of the co-sharers, become his separate property. 


REMARK. 


Mr. S. G. Grady, H. L. I. p. 353, appears to suspect 
that the author of the Mitákshará has misquoted Manu 
TX. 209, in support of his view of the father’s indepen- 


- dent power over ancestral property recovered by him. The 


Belf-acquired, 


passage is, however, correctly quoted, and his explanation 
of it, though differing in terms, agrees in substance with 
that of Manu’s commentator Kulltkabhatta. The trans- 
lation of Sir W. Jones does not correctly render the sense 
of Manu’s words, inasmuch as he has translated the word 
putraih, “ with his sons,” by “with his brethren.” 


$ö A II. Acquired, as distinguished from 
inherited or recovered property has a two-fold 
character as being the acquisition— 


(a) Ofa father, head of a family. 
(6) Of any other coparcener. 


II. a. Self-acquired property as between a father 
and his sons, includes all separate acquisitions by 
the father, as well as ancestral property recovered 
and property taken by inheritance, but not in the 
direct male line of descent. 


The acquisition or recovery must have been 
made without the aid of the family estate; other- 
wise the property will rank as ancestral. In the 
Mitdékshara this qualification is not distinctly 
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drawn out. The general rule only is laid down, 
that the right of sons and grandsons in the grand- 
father’s estate is equal, without any express pro- 
vision for accumulations or increments of the 
estate. The section (IV. of Chapter I.) which 
treats of property not subject to partition, since 
it lays down no explicit rules regarding acquisitions 
made by a father, might be taken as relating only 
_ to independent or equal coparceners, such as 
brothers or collaterals. But in the Mayukha, 
Chap. IV. Sec. IV. para. 5, the text of Manu, which 
excludes property recovered by a father from 
ancestral property, is modified by a text of Bri- 
haspati, which declares, that such recovery must 
take place through the father’s own ability, and 
without the use of the patrimony. The effect would 
seem to extend to the case of separate acquisitions, 
made by the father with the aid of the ancestral 
estate. In a Calcutta case (Marshall 317, quoted 
at C. W. R. VIII. C. R. 456) it was said that 
ancestral property did not include that purchased 
out of the income; but this has been overruled; 
C. W. R. l. c., and VI. C. R. 256. 


II. b. Self-acquired property, as between co- 
parceners generally, includes gifts of friends, or at 
marriage, gains of science, valour, and chance, ob- 
tained without the use of the family property.* 
If in the acquisition of property directly gained by 
science, valour, &c., the result is in a considerable 
proportion evidently due to the use of the family 
estate, an equitable distribution of such acquisition 
between the family and the separate estates, 
should, it appears, be made. Such seems to be the 


* Mit. Chapt. I. Sec. IV. paras. 1—15 ; May. Chapt. IV. Sec. VII. 
paras. 1—14. 
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effect, when interpreted according to the reason 
of the law, of the text of Vasishtha, cited Mit. l.c., 
para. 29, on which see Mr. Ellis’s remarks quoted 
at 2 Strange, H. L. 338, and Grady, H. L. I. p. 362. 
The difficulty felt by the latter author as to the 
relation of Mit. Chapt. I. Sect. IV., paras. 29 to 
31, may be solved with Mr. Colebrooke and Sir T. 
Strange by regarding the former paragraph as 
referable to a wholly separate acquisition, obtained 
by the aid of the family property, whereas the latter 
refers to augmentations, blending as they accrue 
with the original estate. In Colebrooke, Dig. B. V. 
T. 354, 355, Jagannatha seems to lay down that 
what is acquired without any aid at all from the 
patrimony is separate property; that what is 
acquired with such aid, whether previous or con- 
current, is partible with the learned brothers ; and 
that if the aid has been both previous and con- 
current, the acquisitions are partible with all the 
brothers. In commenting on the text of Vasishtha, 
Jagannatha (T. 356) says that aid from the patri- 
mony includes supplies previously received out of 
it, and under T. 359 he assumes that the double 
share is In an acquisition made without using the 
patrimony concurrently, or as capital. Inthe case 
at II. M. H. ©. R. 56 the subject of the gains of 
science is discussed at great length, the conclusion 
being that such acquisitions made by one supported 
and instructed at the expense of the family, form 
part of the joint estate. At IV. M. H. C. R. 5 it is 
said that any property acquired by a Hindu while 
drawing an income from the family is joint property. 
In a case at C. W. R. V., C. R. 278 it was ruled 
that an allegation of separate acquisition by the 
use of a gift must be proved, and in Dhurm Das 
Pande vs. Mussamut Shama Soondri Debia (Suther- 
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land’s P. C. J. 147) that, when property has been . i norenry. 
acquired by a coparcener in his own name, the 
criterion for determining its character is the source 


of the funds employed. 


§ 5 B. Naturally indivisible property is that Naturally in- 
which cannot be distributed retaining its essential ae 
characteristics. In the Hmdu law there are enu- 
merated common roads or ways, tanks, wells, 
pasture-ground, hereditary offices, (vritti, vattan), 
clothes in use, books, tools, ornaments, vehicles 
and furniture.* To these may be added indivi- 
sible rights arising from obligations contracted 
towards the common ancestor, or towards the 
family whilst in a state of union. See Colebrooke 
on Oblig. Art. 343. Pothier, Obl. Art. 294. 
C. W. R. VII. C. R. 314. Bombay Sel. Cases, 
p. 192 (lst Edition). 

As regards hereditary offices and their emo- 
luments in the Bombay Presidency, these are now 
regulated by positive enactments of the Legislature, 
see Regulation XVI. Sec. 20 of 1827, and Act 
XI. of 1843, by which a prohibition is imposed on 
Wattan property’s leaving the family of the office 
holders, and provisions are made for the disposal 
of the proceeds between the office holder and the 
other co-sharers. 


As regards clothes, furniture, vehicles, ornaments, 
books and tools, it must be understood that an 
equitable distributiont of them or of the proceeds 
of their sale is sanctioned, when they are numer- 
ous and of value, or form the sole property of the 
family. Property subject to partition but the exist- 

* May. Chapt. IV. Sec. VII. para. 15; Mit. Chapt. I. Sec. IV. 
paras. 17—20. 

t May. l. c., paras. 22 and 23 ; Mit. Chapt. I. Sec. IV. paras. 17—19. 
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porter ence of which was not known, and which could 

indivisible. not therefore be included in a general partition, is 
on its discovery to be distributed, and in the same 
proportions as that actually divided. 


LIABILITIES E en EFE 
on Innen § O- The liabilities or charges on the common 


Anei: property, distributable on division, include the 
following— 

1. Debts for which the coparceners at large are 
liable, must, in general, have been incurred be- 
fore partition, by a father, or other managing 
member of the family for the common benefit. * 


2. Provision must be made for relations of the 
coparcener, entitled to a portion or main- 
tenance. 


Debts. 1. The Hindu Law lays down broadly that 
sons and grandsons shall discharge the obligations 
of their ancestors,t except where they have been 
contracted for immoral purposes,{ and this duty 
is not altered by a partition amongst the sons. 
In a case at C. W. R. XI. C. R. 125 three brothers 
had separated while a decree against their father 
remained unsatisfied. In execution the shares 
of two of the brothers were sold. The proceeds 
having exceeded two-thirds of the amount of the 
decree, it was held that the excess could be 
recovered by the two brothers from the share of 
the third, even though this had passed to a 
stranger, by a sale made before the execution was 
levied. (See Coleb. Dig. Bk. I. T. 182.) 


In the Bombay Presidency the liability has been 
limited by Bombay Act VII. of 1866, under which 


* May. Chapt. IV. Sec. VI. para. 1.; May. Chapt. V. Sec. IV. para, 20. 
t May. Chapt. V. Sec. IV. para, 12. 
t May. l. c., para. l5. 
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an heir is responsible only to the extent of the W\nmmzs. 
assets received by him; and his property cannot 

be encumbered by the father except for good 

reasons into which the encumbrancer is bound to 

inquire. See C. W. R. IX. C. R. 511, 471, and 

X. C. R. 58. 


In the case of a united family consisting only of 
brothers or collaterals, it has been laid down, that 
the presumption usually arises of a debt incurred 
by a managing member being for the benefit of the 
family, but that in the case of a minor coparcener’s 
interests being affected, the creditor, seeking to 
enforce the liability, must prove that it was bond 
fide incurred by the manager, or at least, that 
there were good grounds for supposing it to have 
been so incurred.* Under the Bombay Act, above 
quoted, Sec. 5, the liability of a coparcener, as to 
debts contracted before he was 21 years of age, 
is limited to the amount of the portion of the 
common property received by him. 


For a debt, incurred by any member of the 
family, under the pressure of distress, all members 
are liable,t and the property even after partition. 


2. Certain relations, though not themselves Provisions for 
entitled to definite aliquot shares of the common iene 
property, are yet entitled, while the family is 
united, to maintenance or provision by way of 
marriage portion, and this right continues to 


* S. G. Grady H. L. I. p. 81; I. M. H.C. R. 338; C. W. R. VIL 
C. R. 121 ; VI. C. R. 193; Sp. App. No. 3918, 6th July 1858. 


t May. Chapt. V. Sec. IV. para. 20 ; Colebrooke, Dig. Bk. V. Ch. VI. 
T. 373, Com. ad fin.; see also under the three preceding Texts, Bk. I. 
Ch. V. T. 181, 193, 194; and I. Strange H. L. 276. See also Sp. 
App. No. 3265, III. Bombay S. D. C. 346. 
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Liasititizs. subsist, notwithstanding an agreement for partition 


Provisions for 


relations fc. amongst the co-sharers. To this class belong :— 
(a) All persons disqualified from inheriting. 


(b) Female relations not entitled to a specific 
share. 


Regarding the former see I. Digest, Introd. 
p. lxix, lxx. 


Female relations not entitled to a specific share, 
but to maintenance, are widows of predeceased 
sons and other descendants (unseparated) of the 
common ancestor, and daughters of such persons, in 
case of their having left no sons.* Such daughters 
are also entitled to a marriage portion. This last 
rule regarding daughters, though not given ex- 
plicity for undivided coparceners by the Hindu 
lawyers, may be deduced from the injunction given 
to reunited coparceners at May. Chapt. IV. Sec. 
IX. para. 22, and from that given to the relations 
of persons disabled from inheriting, to maintain 
and to marry the daughters of such persons (Mit. 
Chapt. IT. Sec. X. para. 12). 


The rule, that all widows of predeceased copar- 
ceners though not entitled to a share on partition, 
have a claim to maintenance as against the estate, 
which is supported by the analogy of the rules 
regarding wives of persons disqualified from 
inheriting, has been laid down by Sir R. Couch, C.J., 
S. A. No. 61 of 1867, Bombay H. C. R. IV., A. C. 
J. 73; and in S. A. No. 311 of 1868 it was deter- 
mined, that the award or not of a separate main- 
tenance rests in the discretion of the Court. So 


* May. Chapt. IV. Sec. VIII. para. 6, and Chapt. IV. Sec. IX. para. 
22; Mit. Chapt. II. Sec. I. paras. 7 and 20; N. W. P. Sel. Ca. III. 


452. 
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also at Calcutta in a case at C. W. R. VI. C. R. 37; AE R 
and N. W. P. R. for 1859 p. 57. In a case under relations gc. 
the Bengal law Sir B. Peacock, C. J., in a judgment, 
concurred in by Macpherson, J., says, that “a 
daughter-in-law has no legal right to a maintenance 
whether she live with her father-in-law or not.” 
But all that was decided was that, ‘as long as she 
elects to live with her own father, she has no legal 
right to be maintained by her father-in-law.” This 
doctrine was dissented from by Loch and Kemp, 
J.J., who upheld her legal right to maintenance, 
though she exercised the option of withdrawing to 
her father’s house.* Sir B. Peacock’s view may 
perhaps be defended under the Dayabhaga, which 
assigns no ownership to the son until the death of 
his father. But under the law of the Mitakshara 
the son’s position is essentially different, inasmuch 
as his joint right arises on his birth; and the 
widow’s right to maintenance has always been 
recognized in this Presidency. See Bombay Sel. 
Ca. p. 138 (lst Edn.) The maintenance may be 
increased or diminished upon proper cause shown. 
See C. W. R. IX. C. R. 152. 

§ 7. The rights and duties of the coparceners , Rights and 
towards each other, arising upon partition relate om partition. 
to— 

I. The determination of the shares to which 

the sharers are severally entitled. 
II. The distribution of the common liabilities. 
1. Of debts. 
2. Of other liabilities. 


I. With respect to the determination of the 
shares for actual enjoyment; this has regard only 


* C. W. R, IX. C. R. 413. 
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B a to the property as it actually subsists without 


on partition. allowances for previous inequalities of expenditure 
(Coleb. Dig. Bk. V. Ch. VI. T. 377; C. W. R. IX. 
C. R. 483).* It is regulated by the nature of the 
property, as (1) divisible or (2) naturally indivisible. 
In the former case the partition proceeds re- 
gularly by a distribution in specie of portions 
amongst the sharers. 


The amount of the portions varies according to 
the status of the sharer in the family, and, in some 
cases, according to the nature of the property. 


We have to distinguish— 


(a) The partition between an ancestor and his 
first three descendants. 


a Of ancestral property, 
8 Of self-acquired property. 
(b) The partition between brothers and colla- 
terals, undivided. 
(c) Between coparceners reunited. 


Partition be- J. 1. a.a Ona partition between an ancestor 
tween ancestor l 


and first three and his first three descendants of ancestral pro- 
descendante erty, the shares are equal.t 


On a partition of self-acquired property made 
spontaneously by the head of the family he may 
reserve for himself a double share.t But not, if 
the partition be enforced by the descendants. This 
follows from the text which states, that, ‘if the 


* Where however what is said as to a manager’s accountability to a 
minor coparcener is opposed to Coleb. Dig. Bk. V. T. 136. See also 
the case of Appuviar vs. Rama Subayana and others. Sutherland’s 
P. C. J. 657. l 

t Mit. Chapt. I. Sec. V. para. 8. 

t Mit. Chapt. I. Sec. V. para. 7 ; May. Chapt. IV, Sec. IV. para. 12. 
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father makes a partition by his own desire, he 


Xxx] 


Partition be- 
tween ancestor 


receives a double share, and is also particularly ant first three 


stated in the Viramitrodaya.’ The descendants 
take equal shares per stirpes; unequal partition by 
deduction formerly recognised is not admitted in 
the present (Kali) age.* 

As the Hindu Law, however, admits the father’s 
right of disposal over self-acquired moveables, 
there would be no objection to his making an 
unequal distribution of this portion of his property 
amongst his sons.t The Bombay H. C. has ruled 
(B. H. C. R. II. 318) that “a father united with 
his son has full power to alienate self-acquired 
land,” which implies a complete power of disposal. 
See also C. W. R. VI. ©. R. 71; X. C. R. 287; 
N. W. P. R. for 1859, p. 63; and below II. Dig. 
Chapt. I. Sec. II. Q. 8 Rem., and Sec. III. Q. 1. 
Rem. According to this principle, the head 
of a family would be equally unfettered in the 
distribution of his immoveable as of his moveable 
self-acquired property ; but see Strange H. L. I. 
20, 21; II. 9, 11, 13, 439. 

An adopted son receives a fourth part ofa share, 
if legitimate sons of the body have been born after 
his adoption. ł 

The illegitimate son of a S'údra may also receive 
a share.§ 


On a partition, being made by a father, head of 
a family, his wives receive a son’s share ;|| in case 


* Mit. Chapt. I. Sec. III. para. 4; May. l. c. para. 11. 

t Mit. Chapt. I. Sec. I. para. 27 ; May. Chapt. IV. Sec. I. para. 5. 

ł Mit. Chapt. I. Sec. XI. para. 24; May. Chapt. IV. Sec. V. para. 17. 

§ Mit. Chapt. I. Sect. XII. paras. 1 and 2; May. Chapt. IV. Sec. 
IV. para. 32. 


|| Mit. Chapt. I. Sec, II. paras. 8 and9; May. Chapt. IV. Sec. IV. 
‘para, 15. 


VHL2 


endants. 


XXXIV INTRODUCTION. 


they had received no Strídhana. If they had 
received Stridhana, they obtain half a share, i.e., 
so much as, together with their Strídhana, will 
make up a son’s share. 


Partition be- JT, 1. b. Qn a partition between brothers the 
tween brothers 

or collaterals. Shares are distributed equally; on partition amongst 

collaterals, per stirpes.* As to the extent of the 

property, thus subject to equal partition, see above, 


Property to be divided. 


If previously to the separation a par Hir mem- 
ber had had sole possession with the assent of 
his coparceners of some portion of the estate, he 
may retain that portion. C. W. R. V. C. R. 208; 
and where a member had built a house out of his 
separate funds on a piece of the ancestral land it 
was held that this did not become part of the 
family property subject to partition. All that the 
coparceners can claim in such a case is a propor- 
tionate addition to their shares by way of compen- 
sation for the land withdrawn from the general 
partition. 

Rights and The rule regarding adopted sons given above 
oa Aa holds good here also. The illegitimate son of a 
S'údra is entitled to half a share. Regarding the 
interpretation of the term ‘half a share’ see I. Dig. 
Introd. p. xliii. On partition amongst brethren, 
mothers, stepmothers, paternal grandmothers, and 
stepgrandmothers receive a son’s or grandson’s 
share, provided they have obtained no Stridhana. 
If they have obtained Stridhana, they are then 
entitled to so much only, as with the Stridhana 

will make up their proper portion.t 


* Mit. Chapt. I. Sec. III. para. 1 ; Chapt. I. Sec. V. para. 1. 
t Mit. Chapt. I. Sec, VII. para. 1 sqq.; May. Chapt. IV. Sec. IV, 
paras. 18 and 19. 
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On partition between brothers unmarried sisters 
receive a quarter of a son’s share.* 


§ 7. I. 1. c. In the case of a partition between , Partition be. 

oe tween reunited 
reunited coparceners, the shares are equal, not- coparceners. 
withstanding that the portions brought in on 


reunion were unequal.t 


Regarding the descent of shares in a reunited 
family see I. Dig. Introd. lx. sqq. 


§ 7. I. 2. Naturally indivisible property must be BE lc agar 
disposed of so that the coparceners severally may divisible pro- 
derive from it the maximum of advantage; a?”” 
principle, readily deducible from the text of Brihas- 


pati, May. Chap. IV. Sec. VII. para. 22. 


Thus roads or ways, wells, tanks and pasture- 
grounds ought to be used by all the coparceners ; 
the proceeds of an hereditary office are to be 
divided, or it may be enjoyed in turns. Places 
of worship and sacrifice not being divisible, the 
coparceners after separation are entitled to their 
turns of worship: C. W. R. VIII. C. R. 193. Where 
such a mode of enjoyment is impracticable or in- 
convenient, the property may be sold, and its pro- 
ceeds divided, or the rights of the coparceners 
otherwise equitably adjusted by agreement. 

Clothes in use, vehicles, ornaments, furniture 
books and tools are to be kept by the coparceners 
who use them. But see also above § 5 B ad fin. 

A division of rents and other profits of land 
or houses, called Phalavibhaga, is permissible, 
and constitutes a valid partition, though distin- 
guished from the ordinary distribution in specie. 


* Mit. Chapt. I. Sec. VII. p. 5—14; Maydkha Chapt. IV. Sec. IV, 
paras. 39 and 40. 
t May. Chapt. IV. Sec. IX. para. 2. 
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naturally in- 


INTRODUCTION. 


The rule extends to the division of the profits 


divisible zro- Of a Watandari village (II. Borr. 730, Ed. of 


perty. 


LIABILITIES. 


1863). But such a distribution cannot be taken 
as conclusive of partition. See above p. xv. 
With the recent case there quoted, however, com- 
pare also I. B. H. C. R. 43. 


§ 7. II. 1. The common debts are to be distri- 
buted in the same proportion as the shares of the 
common property.* From a passage in the Mayů- 
kha 1. c., para. 2, it might appear, that the discharge 
of the family debts is a necessary preliminary 
condition to a partition. But in other passagest 
a distribution of the debts amongst the copar- 
ceners is recognised, and the Dayakramasangraha 
Chap. VII. para. 28 expressly declares that the 
debts may be discharged subsequently to partition. 


If a distribution of the debts is made, the 
coparceners severally, who desire to secure them- 
selves against further claims on the part of the 
creditors, should obtain the assent of the latter 
to that arrangement, see Sir T. Strange H. L. I. 
191, and the authorities quoted there; and the case 
at ©. W. R. X. C. R.392. Without this the assets 
may be followed in their hands: see Coleb. Dig. Bk. 
I. Chap. V. T. 167, note; T. 169, and Jagannâtha’s 
Commentary, though a separated son, it is said, 
is not answerable during the father’s life for any 
debt contracted by his father: Coleb. Dig. loc. 
cit. and Bombay Sel. Ca. 249. In Sp. App. 
No. 3265 the Bombay Sudder Court ruled that the 
whole of the family property remains liable for a 


* May. Chapt. IV. Sec. VI. 

+ May. Chapt. IV. Sec. IV. para. 17 ; Mit. Chapt. I. Sec. III. para. 
1 ; Colebrooke Dig. Bk. I. Chapt. V. Text 149; Bk. V. Chapt. III. 
Text 111, and Jagannftha’s Com. Chapt. VI. Text 375. 
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debt (properly) contracted by any member al- Liasicitiss, 


though another may have obtained a decree for 
a partition. 


2. Other liabilities, that is provisions for the 
maintenance or portions of persons not entitled to 
shares, may be distributed by agreement amongst 
the cosharers. But the estate at large is liable,* 
and coparceners who desire to limit their res- 
ponsibility must obtain the assent of the persons 
Interested. At Calcutta it has been held + that the 
purchaser of part of an estate subject toa charge, 
may be sued singly for the whole amount due, and 
the same principle would probably be applied to a 
charge of the kind we are now considering. 


3. Lastly, if contrary to the knowledge and 
expectation of the coparceners who made the par- 
tition an absent coparcener supposed to be dead 
should come forward to claim his share or the 
widow of one deceased should give birth to a son, 
the proper share of this additional parcener must 
be made by proportionate deductions from the 
shares distributed.t 


* Bombay H. C. R. IV. A. C. J. 73. 

t C. W. R. VI. C. R. 253. 

t Mit. Chapt. I. Sec. VI. paras. 1,8; May. Chapt. IV. Sec. IV. 
para. 35 ; Coleb. Dig. Bk. V. Chapt. VII. Sec. II. T. 394. 
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CHAPTER I. 


BETWEEN THE HEAD OF A FAMILY AND HIS FIRST 
, THREE DESCENDANTS. 


SECTION 1.—OF ANCESTRAL PROPERTY. 


Question 1.—Can a son claim a share of the ancestral 
and undivided property from his father ? 


Awnswer.—A son has no right to demand a share of the 
ancestral and undivided property from his father against 
his wish, unless there are good reasons for the demand. 

These reasons may be stated thus :— 

1. The father has relinquished his claim to his pro- 
perty. 

2. Heis dissipating his property. 

3. He is in a state of unsound mind. 

4. He is very old. | 

5. He is afflicted with an incurable disease. | 

In all these cases a son can claim ashare of the ances- 
tral property from his father, though he may be unwilling 
to give it. | 

Surat, 3rd January 1859.+ 


+ AUTHORITY. 
Vyav. May. Dayabhaga, p. 91, /. 7. 5 
lun2 
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REMARKS. 

1. The passage quoted by the Shastri, as well as the rules 
derived therefrom, refer to the self-acquired property of -the 
father. Regarding the fourth ground for which the son is said 
to be able to demand division—old age—it ought to be remarked 
that it holds good only, if the father is unable to manage his 
affairs on account of old age. 

2. According to the Mitákshará, l. c., and ibidem paras. 5 and 8, 
the son has a right to demand the division of ancestral property. 
Nilakantha states the same. (Borradaile, May. Chapter IV. Sec. 
IV. para. 13.) 

AUTHORITY. 


* Mit. Vyav. f. 50, p. 1, l 7. 


qat fanera frai zeae ar | 
®@ e A 
TT anaga wated fag: grea Aq fe 
“ For the ownership of father and son is the same in land, which 
was acquired by the grandfather, or in a corrody, or in chattels” 


(which belonged to him). (Mit. Chapter I. Sec. V. para. 3; 
Bombay Selected Cases, p. 44, 45. 


Qurstion 2.—A man has aright to one-third of the 
property left by his deceased father; the man has two 
sons. The question is, how the man’s share should be 
divided among the grandsons? 

Answer.—The sons and the grandsons of the deceased 
have equal right to the share of the grandfather’s pro- 
perty, but as the father of the two grandsons is alive 
and is in a good state of health, the share cannot be 
divided unless the father has no objection thereto. The 
Shastra assigns many conditions to the subdivision of such 
share, and it is, therefore, impossible to say what shall be 
the share of each grandson in the share of the son.t 


Surat, 18th March 1858. 


ft AUTHORITY. 
V. Dayabhaga, f. 47, p. 1, l. 7. 
Similar answers were received from other zillahs under the following dates :— 
Ahmednuggur, 2\st February 1851. 
Broach, 22nd May 1857, 
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AUTHORITY. 
* Mit. Vyav. f. 50, p. J, L. 7. 
See the preceding Question. 


REMARKS. 


}, The sons can enforce the partition of the ancestral pro- 
perty, and it must be divided equally betwoen the father and his 
sons. 


2. The Shastri thinks of the partition of property acquired by 
the father himself or of the grandfather’s property during his life 
and that of the father. 


Question 3.—Can sons of a man divide the ancestral 
property among themselves without his consent ? 


Answer.—A man’s sons have a right to the ancestral 
property, but if such property, after having passed from 
the family was regained by the father, it must be consi- 
dered as his acquisition. This, as well as that property 
which may have been directly acquired by the father, 
cannot be divided without his consent. 


Tanna, 2nd March 1854.+ 


AUTHORITY. 


Mit. Vyav. f. 50, p. 1, l. 7. 
See the preceding Question. 


-t AUTHORITIES. 


Mit. Vya. f.47,p. 1, 1.7. 
Vyav. May. p. 91,1. 2. 
64, 


Similar answers were received from other zillahs under the following dates :-— 
Surat, 27th May 1847. 
Ahmednuggur, 18th July 1850. 


Poona, 18th October 1854. 
Dharwar, 25th October 1858. 
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REMARKS. 


The sons have a right to demand from their father the division 
of the ancestral property, and can force him by law to make it. 
But they cannot divide it privately amongst themselves without 
reference to their father. 


As to the meaning of “recovered” when applied to a family 
estate, see C. W. R. IX. C. R.69, and Introd. § 5 A. I, 2. 


Question 4.—A Yogi had four sons. Two of these, 
one a minor and another of full age, lived with their 
father. The other two, who hada quarrel with their 
father, divided the house, which was the ancestral property 
of the family, against the will of the father and in his 
absence. Can the two sons divide the property, or must 
such a division be cancelled ? 


Answer.—The division must be cancelled. 
Khandeish, 11th October 1852.+ 


REMARKS. 


1. The Shastri’s answer is right, because the division had 
been made, as it would seem, without due regard to the 
equal rights of the other brothers. But it must be understood, 
that, though this division must be cancelled, the sons may force 
their father to make a division of his ancestral property. 


2. The authority quoted by the Shastri, which declares that 
“ brothers shall divide the estate after their father’s death” (Borra- 
daile, May. Chapter IV. Sec. IV. para. 1) refers to self-acquired 
property, and is, therefore, out of place. 


Question 5.—A man has instituted a suit against his 
father for a moiety of the ancestral property as his share. 
The father has answered that he has contracted some 
debts on account of the maintenance of the family, and 


f~ AUTHORITY. 
Vyav. May. p. 90, l. 2. 
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that his son cannot claim a share ofthe property until 
the debts have been paid. The question, therefore, is 
whether a son can claim a share of the property without 
paying the debts ? 


Answer.—The obligation of liquidating the debts rests 
on the father. His son is not at all responsible for them 
as long as the father is alive. The father and the son 
have an equal share in the ancestral property of the 
family. The son, therefore, can claim a moiety of the 
property without being obliged to pay the debts.+ 


Surat, 6th July 1860. 


AUTHORITIES. 


1. Mit. Vyav. f. 50, p. 1, l. 7. 
See Chapter I. Sec. I. Q. 1. 
2. Mit. Vyav. f. 46, p. 2, l 11. 
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“Even a single individual may conclude a donation, mortgage, 
or sale of immoveable property, during a season of distress, for 
the sake of the family, and especially fora pious purpose.” 


The meaning of that is this: while the sons and grandsons are 


minors, and incapable of giving their consent to a gift and the 
like: or while brothers are so and continue unseparated; even 


t Mit. Vyav. f. 19, p. 2, l. 8. 
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one person, who is capable, may conclude a gift, hypothecation, or 
sale of immoveable property, if a calamity affecting the whole 
family require it, or the support of the family render it necessary; ` 
or indispensable duties, such as the obsequies of the father or 
the like, make it unavoidable. (Colebrooke, Mit. Chapter I. 
Sec. I. paras. 28 and 29.) 

REMARK. 

The sonis not directly responsible for unsecured debts contracted 
even for the benefit of the family by his father during the life of 
the latter (see Bombay Sel. Cases, p.221). As to secured debts thus 
contracted during his minority, or, with his acquiescence, after his 
attaining his majority, the caseis different. See the passage cited, 
and II. B. H. C. R. 318. Nor does it follow that because he is not 
directly liable to creditors for the family debts he is not liable for 
contribution to his father, when his father has had to pay them. 
A discharge or distribution of the debts by ordinary co-parceners 
making a partition being expressly enjoined, it might seem to 
follow, à fortiori, that a son taking his share of the family estate 
from his father should take also, if his father desire it, his pro- 
portion of the burdens; but this is not prescribed by the law books. 
After the father’s death the son is by Hindu Law responsible for all 
his debts except those contracted for immoral purposes, and this 
liability, as under the Roman Law, is independent of inherited 
assets (see B. H. C. R. II. 64) ; but this has been limited by Bombay 
Act VII. § 4 of 1866, to the amount of the family property taken by 
the son. In Bengal it has been held (I. C. W. R. 96) that the Mit. 
Chap. I.§ VI. para. 10 authorizes the alienation by a father for the 
payment of joint debts even against the will of his son; so that 
the father could protect himself in that way. As to unsecured 
creditors, what is said in Mr. Grady’s work (H. L. p. 325), “The 
co-sharers amongst whom (the family property) could be divided 
would (therefore) be liable to the creditors to the extent of 
their respective shares at least,” applies only to partitions 
amongst brothers or collaterals. The separated son is not 
legally liable to the creditors either during his father’s life or 
after it, unless he choose to accept the property left by his father, 
according to the cases at II. Strange 274, 277; but with these 
compare the dicta of the Shastris in the case above-quoted from 
Bombay Sel. Cases, which correctly express the doctrine formerly 
prevailing at this side of India, making the son’s obligation a legal 

and not merely a moral one. | 
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Question 6.—A person has six sons, the eldest of whom 
is dead. The son of the deceased sues his grandfather for 
a share of the family property. Is the claim admissible ? 


Awswrer.—The grandson cannot claim any share of the 
property which his grandfather may have himself acquired. 
He may, however, claim a share of that which may have 
descended from his ancestors.t 


Dharwar, 1846. 


Day and month are not mentioned. Authority not 
quoted. 


AUTHORITY. 
* Mit. Vyav. f. 50, p. 1, l. 7. 
See Chapter I. Sec. I. Q. 1. 


REMARKS. 


1. The authority quoted refers only to the case of a father and 
‘a SON. 


2. The question whethera grandson can force his grandfather to 
make a division of the property which ho inherited from his an- 
cestors has not been touched directly in the Hindu Law-books. Still 
the correctness of the Shastri’s opinion may be shown by the follow- 
ing considerations. The position ofa son’s son towards his grand- 
father, and his rights tothe ancestral property are exactly the same 
as those of a son. Both have by and from their birth an ownership 
in the family property, a right which is indefeasible and unob- 
structible (see Mit. Chapter I. Sec. I. para. 3, and I. Dig. p. xli). 
Moreover, on the death of his father, the grandson takes his place 
in regard to religious ceremonies,and represents him, it is only 
consistent therefore that the grandson’s right to demand a division 
of his grandfather’s ancestral property should be the same as that 
of his father. See also Introd. § 4. I. Remark 2; and I: M. H.C. R. 
77. 


+ A similar answer was received from another zillah under the following 
date :— 


Surat, 19th September 1846. 
Authority not quoted. 
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Question 7.—A man has two sons. He equally 
divided his property between them. He gave one share 
to his eldesť son and the other to his grandson, because 
his younger son wasabroad. The question for considera- 
tion in the caseis, whether a father can, without the con- 
sent of his son, give his share to his grandson P 


A nswer.—The father could not give his son’s share to 
his grandson, unless his son is incompetent to receive it.t 


Ahmednuggur, 12th September 1855. 


AUTHORITY. 
* Víramitrodaya, f. 181, p. 2, l. 16. 

aa a pwa an aaraa: a È 
qf maafa | art va far cara aaa 
aata wat aafaa | 

aag Afai Tatar Afa 

waft daag agafa a gTa a- 
arag -arafraraay ray eazy | 


“ Now both that partition which is made at the desire of sons 
during the lifetime (of their father), and that which is mado after 
the father’s death, are made even at the desire of one (coparcener). 
Therefore, that also, which has been stated by Katydyana in his 
chapter on Partition, ‘They shall deposit the wealth of minors 


ft AUTHORITIES. 


Mit. Vyav. f. 47, p. 1, l 
Mit. Vyav. f. 60, p. 1, 
Mit. Vyav. f. 60, p. 2, 
Mit. Vyav. f. 46, p. 2, 


13. 


1 
Mit. Vyav. f. 50, p 
Mit. Vyav. f. 12, p 
Vyav. May. p. 1 
p. 


7. 
l. 
l 8. 
l. 14. 
Agia “78 
- 1,2. 16. 
l 8: 
a P 
l. 


3. 
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and absentees, preserving it from expense, with (their) relations 
and friends, can take effect. For, if a partition could not 
take place without the permission of such (minors or absentees), 
the statement that their wealth shall be deposited with relations 
or friends, would be improper.” 


REMARK. 

According to the above passage it would appear that an absent 
son must not be simply passed over in favour of his son. But 
there would be no objection to deposit his share with the latter, 
in case the son’s son is of age and fit to take care of it. See also 
Introd. § 4 I. Remark 4. 


Question 8.—A man gave a portion of the property be- 
longing to his father to his son who had separated from 
him. It remained in the possession of his son for ten 
years. The son afterwards sold it. By this time his 
half brothers, born after the giving of the property, filed 
a suit and asserted that they had aright toa portion of the 
property given by their deceased father. The question is, 
whether or not sons born after their father had given 
away his property, can claim a portion of it even when it 
has been sold to another. 


Awswer.—When a father and his sons have divided 
their property and become separate, sons born after the 
partition can have no claim to the property which passed 
into the hands of their brothers. They cannot, therefore, 
sue those who have received a share of the property, nor 
those to whom it has been sold. 


Tanna, 12th July 1851. 


AUTHORITY. 
Mit. Vyav. f. 50, p. 2, l. 7. 


arin gas fariga forse: | 


“A son born before partition has no claim on the wealth of his 
parents, nor one, begotten after it, on that of his brother.” (Cole- 
brooke, Mit. Chapter I. Sec. VI. para. 4.) 

2HL 2 
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REMARK. 


Sons born after-partition have, however, an exclusive right to 
their father’s share, and to any property which he may have 
acquired after partition. 


In Sp. Ap. No. 1641, S. A. R. for 1840, p.16, the interest of a 
son still unborn was admitted as against adissipation of property 
by the father; but in the case at IX. C. W. R. 337 it was held that 
a grandson unborn at the time cannot afterwards question an 
alienation of ancestral property made by his grandfather with his 
father’s assent. It is only on the actual birth of the son that his 
co-ownership arises ; it is not retrospective, as adoption to some 
extent is. 


nN ne Ce 
SECTION 2.—OF SELF-ACQUIRED PROPERTY. 


Question 1.—Can a man and his son divide their pro- 
perty between them ? 

Answer.—The property left by the grandfather may 
be equally shared by the son as well as his father. The 
property acquired by the father should be divided into three 
shares, two of which should be allotted to the acquirer 
and one to his son. 


Sholapoor, 29th January 1855. 


AUTHORITISS. 


x 1, Mit. Vyav. f. 50, p. 1, l. 7. 
See Chapter I. Sec. 1, Q. 1. 
* 2. Mit. Vyav. f. 50, p. 1, L. 11. 
wat aain anaa arama: aR enfata- 
fraag || 


+ Viramit. f. 105, p. 2, 1. 3. 
Vyav. May. p. 183, l. 6. 
p. 174, l. 3. 
p. 180, l. 3, 

: l. 
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So does that which ordains a double share (relate to property 
acquired by the father himself). “ Let the father making partition 
reserve two shares for himself.” (Colebrooke, Mit. Chapter I. 
Sec. V. para. 7. Colebrooke, Dig. Bk. V. S. 96. But see also 


paras. 9, 10.) 

Question 2.—A man has four or five sons, and it is 
probable that he may have more. For some reason 
known only to the man, he framed a memorandum, showing 
what each of his sons was to receive, on account of his 
share. Can this memorandum be taken advantage of by 
the sons in claiming a share during the lifetime of the 
father ? 

Answer.—A father may give shares to his sons if he 
chooses, but sons have no right to demand shares of any 
property acquired by their father while he is alive. The 
memorandum does not seem to be authoritative,and cannot 
be taken advantage of by the sons. 

Dharwar, 11th January 1850. 
| AvrHorrry. 
Mit. Vyav. f. 47, p. 1, l. 12. 

Fani afam Kalfefa war AIAT a MAR: wre: | 
eracifa Mada aft zaag Prepac aft a farga- 
caeai agera gaia aa waft | wats 
mÈ lant set fag: gar agii aafaa rite 
Fart miaa 

maaa care wary afirity F | 

araa afa cat fearqacaege rfa 
a aa gat wi ai araga | manfa 
af fag: gat ai Frrstfargqacn Faga fa rrdfa 

Fadia: ara afaa: afa AA gata: aR afaa: | 

at acana madara adatai AA- 

Are a gamfa wafer A: | Tare TE: | | 


RR faafe Freund g? farderaate fate, afa 
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One period of partition is, when the father desires separation 
as expressed in the text [para. 1], ‘“ When the father makes a 
partition.” Another period is while the father lives, but is in- 
different to wealth, and disinclined to pleasure, and the mother is 
incapable of bearing more sons ; at which time a partition is ad- 
missible, at the option of the sons, against the father’s wish ; 
as is shown by Narada, who premises partition subsequent to the 
demise of both parents, “Let sons regularly divide the wealth 
when the father is dead,” and adds, “or when the mother is past 
child-bearing, and the sisters are married, or when the father’s 
sensual passions are extinguished.” Here the words“ let sons 
regularly divide the wealth” are understood. Gautama likewise 
having said “after the demise of the father, let sons share his 
estates,” states a second period, “ Or when the mother is past 
child-bearing ; ” and a third, “ While the father lives, if he desire 
separation.” So, while the mother is capable of bearing more 
issue, a partition is admissible by the choice of the sons, though 
the father be unwilling, if he be addicted to vice or afflicted 
with a lasting disease. That S’ankha declares, “ Partition of in- 
heritance takes place without the father’s wish, if he be old, dis- 
turbed in intellect, or diseased.” (Colebrooke, Mit. Chapter I. 


Sec. II. para. 7.) 
REMARK. 


Section V. para. 8 assigns to the sons power to demand a 
partition of ancestral property at any time, while para. 10 gives to 
the father full power of disposition over property acquired by 
himself. At Madras it has been said (I. M. H.C. R. 77) that 
paras. 8 and 11 relate to a partition of ancestral property, while Sec. 
II. relates to property acquired by the father himself. Thus the 
power of disposition generally affirmed in paragraph 10 of Sec. 
V. does not imply that of a capriciously unequal distribution, that 
case being expressly provided against in Sec. II. para. 13. See also 
under Q. 5. ‘The passage in Sec. V. para. 10 is further qualified 
by Sec. I. para. 27. 


Quxrsrion 3.—A man has a son by each of his two 
wives. Should any larger share be given to the son of the 
elder wife ? 

ANswER.—No. 

Dharwar, 1846. 


Date and month not mentioned. Authority not quoted. 
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AUTHORITY. 
* Mit. Vyav. f. 48, p. 1, l 8. 
seh al gar friii at ngasar ar | 
anaiari sa safe TAT fa N 
(5.) Itis expressly declared, “As the duty of an appointment 
(to raise up seed to another), and as the slaying of a cow for a vic- 
tim, are disused, so is partition with deductions (in favour of elder 
brothers) .”"—(Colebrooke, Mit. Chapter I. Sec. III. para. 5.) 
REMARK. 


The “ partition with deductions” (uddhára) includes the division 
between elder and younger sons, and between the sons of elder 
and younger wives. Regarding the latter see Gautama adhyáya, 
28, 11,12; I. Dig. p. 322. 


Question 4.—There are two uterine brothers whose 
father is alive. When they divided their property, one of 
them obtained a larger piece of ground. The other has 
sued him for it. The father wishes that the unequal 
division should remain as itis. Can the brother’s claim 
to an equal division be allowed ? 

Ayswrer.—In the Kali age, unequal division is for- 
bidden. One brother can therefore sue the other. The 
father has no right to maintain an unequal division. 

Ahmednuggur, 30th July 1848.+ 


AUTHORITIES. 
* (1.) Mit. Vyav. f. 47, p. 1, L 11. 
ara q faqafaarn erfsagcafraa: | faywarat 7 area: 
sqa TANITA oat faqat fant TF: N 


t+ AUTHORITIES. 


Mit. Vyav. f. 47, p. 1, l. 7. 
f. 48, p.l, l 8. 
f. 52, p. 1, l 13. 
f. 50, p. 1, 2. 7. 
f. 47, p. 2,4. 7. 
f. 5), p.l, l 3. 
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This unequal distribution supposes property by himself acquired. 
But if the wealth descended to him from his father, an unequal 
partition at his pleasure is not proper ; for equal ownership will be 
declared.—(Colebrooke, Mit. Chapter I. Sec. II. para 6). 


* (2.) Mit. Vyav. f. 48, p. 2, l. 10. 


Ae at Tafa anar Ferret 2 Fara: | eT Area eT 
arofefasatarmeafacaran faafaa | 


anfanra sek: Fagg pT I 

annaa Parr goa qnam 
afe wea meat afr aa fag pa wr a Prada 
afareafefer: apa: aan g agfa Prada rafrata: Il 


18. The distribution of greater and less shares has been shown 
(§ 1). To forbid in such case, an unequal partition made in any 
other mode than that which renders the distribution uneven by 
means of “deduction,” such as are directed by the law, the author 
adds: ‘ A legal distribution, made by the father among sons 
separated with greater or less shares, is pronounced valid.” 


14. When the distribution of more or less among sons separated 
by an unequal partition is legal, or such as ordained by the law, 
then that division, made by the father, is completely made, and - 
cannot afterwards be set aside :as is declared by Manu and the 
rest. Else it fails, though made by the father.— (Colebroke, Mit. 
Chapter I. Sec. II. paras. 13 and 14.) 


* (3.) Mit. Vyav. f. 48, p. 1, L 8. 
See the preceding Question. 


REMARK. 


Under the Hindu law the answer is correct, whether the land 
was ancestral (Auth. 1) or self-acquired property (Auth. 2 and 8.) 
The inequality of distribution contemplated by the latter is strictly 
limited to certain specified deductions that may be made in favour 
of the eldest son or the eldest wife’s son. According to the 
principles laid down by the Courts, an unequal division of self- 
acquired property by a father is perhaps admissible, but it is 
opposed to the texts. — 
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Question 5.—A man has two wives. Each of them 
has a son. The husband lived with the elder wife, and 
to her son he gave all his property in disregard of the 
claim of the younger wife’s son. Has he a right by law 
to do so ? 


Answer.—A father cannot give the whole of his pro- 
perty to one of his sons. 


Dharwar, 15th May 1850.+ 


AUTHORITIES. 


* 1—3. See the preceding two cases. 
*4, Viramitrodaya, f. 172, p. 2, l. 13. 


Mafra g frat Ak get ARA | 

anna Aare fafa |! 
aana afr fS a MA | FT 

faaqtwrenastyamarfanrtaaaanead T RA N 


“If (the father’s) desire only were the reason for the allotment of 
the shares, then this passage of Kátyáyana, ‘ But at a partition, 
made during his life-time, a father shall not give an (undue) 
preference to one son, nor shall he disinherit a son without a 
sufficient reason,’ would have no object. ‘He shall not give 
preference’ means ‘ he shall not give him, at his pleasure, a pre- 


ference other than the share of the eldest and the rest, which have 
been declared in the law books.’ ” 


Quesrion 6.— A man has an odd number of sons and 
an even number of sons by his “ Lagna” and “Pata 
wives respectively. Howshould his property be divided 
among them? and have both the wives equal rights and 
position in the eye of the law ? 


t AUTHORITY. 
Mit. Vyav. f. 47, p. 1, l. 7. 
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Answer.—The property should be equally divided 
among the sons of the “ Lagna” and “‘ Pata” wives. Both 
the wives have equal rights and positions in the eye of 
the law. 

The ceremonies of‘ Lagna” and “‘ Pata” are however 
different. 


Dharwar, 1858.¢ (Day and month not given). 


AUTHORITIES. 
1—4. See the three preceding cases. 


REMARK. 


Regarding the position of Pata wives see remark to Digest I. 
Chapter II. Sec. 6a, Q. 37 (Vol. I. p. 90). 


Question 7.—A shoemaker has four sons, three by his 
“ Lagna” wife and one by his “ Pata” wife. Two ofthe 
Lagna wife’s sons are minors. The father has divided 
his property in the proportion of one half to the son of 
the “ Pata” wife, and one half to the sons of the “ Lagna” 
wife. Is this a legal division ? 


Answer.—lIt is ordained in the law that in the Kali 
age,{t a father should divide his property, real and personal, 
equally among his sons. If any one should divide his 
property against this rule, it is not legal. A son has 
the right to prevent his father from making any irregular 
transfer of his ancestral property. When a man trans- 
fers his own property, it is necessary that his sons should 
acquiesce in the father’s disposal of it. Ifa property has 


T AUTHORITIES. 
Mit. Vyav. f. 47, p. 2, l. 13. 
f. 55, p.2,1. 1. 
ł The Hindus divide their History into four ages ; the present (Kali) is the 
last. Certain laws are said to have been practicable in the former ages, and not 
to be so now. 
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not been properly divided in the first instance it may be 
re-divided so as to allot proper shares to the sons. 


Ahmednuggur, 18th July 1848.+ 


AUTHORITIES. 
1. Mit. Vyav. f. 48, p. 1,0. 8. 
See Q. 3. 
2. Mit. Vyav. f. 50, p. 1,2. 7. 
See Chapter I. Sect. I. Q. 1. 
3, 4. See Q. 4 and 5. 


Qurstion 8.—A Parades’if has two sons, to the younger 
of whom he passed a deed of gift, stating that as his elder 
son did not support or obey him, he should not lay claim to 
the house purchased by him, which was granted to the 
younger, and that the elder son might build a house for 
his own use on the ground which had descended to him 
from his ancestors. The younger son was not, however, 
put in possession of the house, which was occupied by the 
elder son. The younger has therefore brought an action 
against him, and the questionis whether the elder son can 
claim a moiety of the house ? 

Answer.—A special grant from a father to his son, as 
a mark of his affection for him, is legal. If the elder son 
is an ill-behaved man, he would forfeit his claim to the 
property of his father, and be entitled only to a mainten- 
ance. . If the ground which is the ancestral property of 


t AUTHORITIES. 


Mit. Vyav. f. 47, p. 1, 2. 7. 
f. 52, p. 1, l 13. 

f. 47, p. 2,4 7. 

f. 51, p. 1,4 3. 

f. 47, p. 2,4 10. 

f. Xp. 1,4 9. 

Vyav. May. p.94, 1. 
6. 

3. 


t The term means a foreigner, but is usually applied to a Hindu native of 
Northern Hindustan. 
3HL2 
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the family, was granted to the elder son with the consent 
of the younger, the grantee’s title thereto must be 
admitted. 

Ahmednuggur, 23rd September 1857.+ 


REMARK. 


The father has, under the Hindu law, no right to dispose of 
immoveable property, though acquired by himself, without the con- 
sent ofall hissons (Auth. below). If, therefore, the eldest son’s 
misconduct was not such that he might be called pitridvit, “hater 
of his father” (for the definition of the meaning see I. Dig. Chapter 
VI. Sec. 3 a), and that he could be disinherited on this ground, he 
will share the father’s property equally with his younger brother. 

The Bombay High Court, however, allows the father to dispose, 
at his pleasure, of all self-acquired property, II. B. H. C. R. 318; 
and this may now be considered the settled doctrine of the Courts. 
See 0. W. R. VI. C.R. 71. 


AUTHORITY. 

* Mit. Vyav. f. 46, p. 2, l. 9— 
ena? y i faem a gnf | 
enat fra Ga agit eaafstaz | 

aiga garaia aa T a Perea: II 


But he is subject to the control of his sons and the rest, in 
regard to the immoveable estate, whether acquired by himself or 
inherited from his father or other predecessor : since it is or- 
dained, “ Though immoveables or bipeds have been acquired by a 
man himself, a gift or sale of them should not be made without 
convening all the sons.” (Colebrooke, Mit. Chapter I. Sec. I. 
para. 27.) 


See also the authorities quoted under the preceding cases. 


Tt AUTHORITIES. 
Mit. Vyav. f. 51, p. 1, l 3. 
Vi‘ramitrodaya, f. 50, 1, 2. 7. 
. 123 
Í. 175, p. 2, 
Vvav. May. p. 124, 1.1. 
p. 161, Z. 8. 


s4. 8. 
l. 6. 
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SECTION 3. MOTHER'S SHARE. 


Question 1.—A man had two sons. He proposed that 
his property should be divided into three shares, two to 
be assigned to the sons, and one to himself. The divi- 
sion was carried into effect to a certain extent. The sons, 
however, disagreed and prevented the division from being 
fully enforced. Their mother held with the elder son, and 
the father with the younger. The elder son has sued the 
younger for one-half of the father’s property. The father 
states that he is at liberty to dispose of his property in 
any manner he pleases. Is there any legal objection to 
the claim ? 

Answer.—The father divided his property into three 
shares, but it would have been more in accordance with the 
Shastra had he divided it into four shares, three to be as- 
signed as above, and one to his wife. The original acquirer 
is, however, at liberty to dispose of his property in any 
way he likes. The elder son, therefore, has no right to 
sue the younger, for an equal share of the patrimony. 


Ahmednuggur, 28th April 1847.+ 


AUTHORITIES. 
1. Mit. Vyav. f. 47, p. 2, l. 3— 
af RAAAT ATT : STAT: AAA: | 
qaa eii aati wat at sats ar ll 


If he make the allotments equal, his wives, to whom no 
separate property has been given, by the husband or father- 
in-law, must be rendered partakers of life-portions. (Colebrooke, 


Mit, Chapter I. Sec. II. para. 8.) 


ft AUTHORITIES. 


F. 9, 
Vyav. May. p. 85,1. 
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* 2. Mit. Vyav. f. 48, p. 2, L 10. 


See II. Dig. Chapter I. Sec. 2, Q. 4. 
3. Mit. Vyav. f. 50, p. 1, l. 11— 


fart afam pafta aaa, | 

an grat mga araara: Aida aAa- 
fqan | Aaea: warf aafaa Aaaa 
afatia anar fe anfa N 


The first text “ When the father makes a partition, &c.” (Sec. 
II. § 1) refers to property acquired by the father himself. So 
does that which ordains a double share: “Let the father, making 
a partition, reserve two shares for himself.” The dependence of 
sons, as affirmed in the following passage, “ While both parents 
live, the control remains, even though they have arrived at old 
age,’ + must relate to effects acquired by the father and the mother. 
This other passage, “They have not power over it (the pater- 
nal estate), while their parents live,” must also be referred to the 
same subject. (Colebrooke, Mit. Chapter I. Sec. V. para 7.) 


REMARK. 


The mother is entitled to a share (Auth. 1), and a division made 
by the father, without taking into account her rights, is liable to 
readjustment (Auth. 2). See Introd. § 4. V. and below Chapter 
II. Sect 2. Q. 3. Underthe Hindu law the father cannot directly 
divide his property in any way he likes. Considerable restrictions 
are placed on his power even as to self-acquired property by the 
Mit. Chapter I. Section II. See also Colebrooke, Dig. Bk.V.Chapter 
I.T.27. The decisions of the English Courts, however, allow it as 
to self-acquired property, relying on a passage (Mit. I. V. 10) which 
the Shastri also in this answer appears to understand as conferring 
the power. The eldest son cannot enforce a partition of his 
father’s self-acquired property (Auth. 3). 


+ This passage is not translated quite correctly. It ought to stand thus :— 
“‘ While both parents live, he (the son) is dependent, though he may have 
arrived at old age.” 
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CHAPTER IT. 


PARTITION BETWEEN OTHER COPARCENERS. 
SECTION 1. BETWEEN BROTHERS. 

Question 1.—Would it be lawful for brothers to divide 
their property, when the son of a deceased brother is a 
minor P 

AnsweEr.—Yes.t 

Tunna, 21st December 1858. 
AUTHORITY. 
Viramitrodaya, f. 181, p. 2, l. 16. 
See II. Dig. Chapter. I. Sec. 1, Q. 7; II. Strange, H. L. 362. 
REMARK. 

In the absence of unfairness, infants are bound by a division in 
which they were represented by their mother as guardian. But 
a partition cannot ordinarily be demanded on their behalf. See 
B. H. C. R. IV. O. C. J. 159; II. Strange 310. See also Introd. 
§ 4. II. Remark 3. 


QUESTION 2.—Of four brothers the existence of two 
cannot be ascertained. Can the remaining two divide 
their property equally between them ? | 

Answer.—They cannot do so. The absent brothers 
will be entitled to their shares, whenever they may 
claim them. 

Dharwar, 31st March 1857.t 
AUTHORITY. 
Viramitrodaya, f. 181, p. 2, l. 16. 
See II. Dig. Chapter I. Sect. 1, Q. 7.: 
REMARK. 

The absence of the two brothers is no bar to the division of the 
estate. Their shares should, however, be set apart and kept intact. 
See also: II. Strange H. L. 396, 327 ; Colebrooke, Dig. Bk. V.T. 
394; Vyav. May. Chap. IV. Sec. IV. para. 24; Introd. § 4. II. 
Remark 4. 

t Viram. f. 170, p. 1, 2. 
f. 182, p.1, l. 

Mit. Vyav. f. oF 2, l. 

t Mit. Vyav. f. 49, p. 1, 2. 
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Question 3.—There are three brothers. One of them 
is absent in a distant part of the country. The two are 
in possession of the property. One of them claims one 
half of it. Can he have so much? Can the fact of the 
absentee being a bachelor or married have any effect on 
the division ? 

Answer.—lIf a brother is not married, the expenses 
of his marriage should be defrayed from the common 
stock. The remainder will be divided; one brother has 
no right to demand one-half of the property, merely 
because another is absent. 


Ahmednuggur, 25th July 1848. 


AUTHORITY. 


See the preceding case, and also the Remark on it. 


, Question 4.—A. deceased man has left two sons, one 
of them has one son and the other has two. How should 
the property be divided among them P 

Awnswer.—The father of the two sons should take one 
half of the property and equally divide it between his two 
sons. The father of the one should take the other half. 


Dharwar, 8th January 1852. 


AUTHORITIES. 
* Mit. Vyav. f. 47, p. 2, l. 14— 


araca: feted eam It 
aianei marentfefa KR afia: | 
gar efa maith fa: anfa MAAT: | 
EE EDE KI q farses ll 
“Let sons divide equally both the effects and the debts, after 
[the demise of] their two parents.” 


2. [After their two parents]. After the demise of the father and 
mother: here the period of the distribution is shown. 


A` 
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(The sons.] The persons, who make the distribution, are thus 
indicated. [Equally]. A rule respecting the mode is declared : 
in equal shares only should they divide the effects and debts. 
(Colebrooke, Mit. Chapter I. Sect. III. paras. 1 and 2.) 


REMARK. 


If the sons of the second brother demand a division of their 
father’s ancestral estate, his portion must be divided into three 
shares, one for the father and one for each son. 


QUESTION 5.—A man was granted a piece of land as a 
charity. The grantee is now dead, and the land is in the 
possession of one of his sons. The other son has instituted 
a suit against his brother for the recovery of one-half 
of the land as his share of the property. The question 
is whether land granted as a charity is divisible ? 


Answer.—lf the land was the property of the father 
and if it has not been alienated by him, his sons will be 
entitled to equal shares of the property. 


Surat, 21st August 1845. 
Authority not quoted. 


AUTHORITY. 


* Mit. Vyav. l. 47, p. 2, l 14. 
See the preceding Question. 


REMARK. 


The answer is right only under the supposition, that the land 
was not given for some particular purpose, e. g. the continual per- 
formance ofan Agnihotra. Ifsuch a condition had been attached 
to the gift, the eldest son, who alone would be entitled to per- 
form the ceremonies, would also alone inherit the land. This 
rule follows from the maxim, that, “ whatever has been given for 
religious purposes must be used for the stated purposes only.” 
(Borradaile, Vyav. May. Chapter IV. Sect. VII. para. 23.) 
Places of worship and sacrifice are not divisible. The parties are 
entitled only to their turns of worship. C. W. R. VIII. C. R. 193, 
and see also the case of Nobkissen Mitter vs. Hurrischunder Mitter, 
Macn. Cons. H. L. 323, cited Strange H. L. (4th Edn.) p. 360. 
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Question 6.—A man died, leaving two widows, who live 
separately. The one has oneson and the other has two. 
How shall the property of the deceased be apportioned 
between the two widows on account of their respective 
sons. 

„Answer.—The property should be divided into as 
many equal shares as the number of the sons, and each 
mother should, in her capacity of guardian, take as many 
of them as the number of her sons. 


Khandeish, 16th December 1858.+ 
AUTHORITY. 
* Vyav. May. p. 97, l. 7— 
THM ITMTCTATS geerf: | 
aam Prawn È greg we II 

Brihaspati gives this opposite example, ‘“‘ Among brothers, who 
are equal in class, but vary in regard to the number [of sons 
produced by each mother], the shares of the heritage are allotted 
to the males, [not to their mothers.] (Borradaile, Maytkha, 
Chapter IV. Sec. IV. para. 26.) 

: REMARK. 

Widows have no right to their husband’s estate during the life- 
time of their sons, and it is, therefore, impossible, that the 
partition should be made through them. But, ifa man leave 
several wives, who have an equal number of sons who are minors, 
circumstances may arise, which make a division into two shares 
more advantageous, than one into many, and in that case the 
Hindu law is not opposed to a “division accordingto mothers.” This 
appears to be the sense, in which Nilakantha took the passage 
of Brihaspati and Vyasa, quoted by him, May. Chapter IV. Sect. 
IV. para. 25. See also Colebrooke, Dig. Bk. V., T. 62, 63. In 
any other sense Patnibh4ga would probably not be recognized. 
See Strange H. L. (4th Ed.) p. 359. 

The widows are, however, entitled to a share each. A claim 
for partition must on this account be scrutinized, not granted as 
of course, while the children are minors. 


Ț AUTHORITY. 
Viram. f. 182, p. 2, J. 1. 
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QUESTION 7.—A person of the goldsmith caste had 
two wives, one of whom has three sons and the other one. 
How should the ancestral property be divided among 
them ? 

Answer.—A larger share being allotted to the eldest, 
the rest should be equally divided among the other three. 


Sholapore, 17th January 1846. 
Authorities not quoted. 


AUTHORITIES. 


* 1. Vyav. May. p. 97, l. 7. 

See the preceding question. 
* 2. Mit. Vyav. f. 48, p. 1,1. 8. 

See II. Dig. Chapter I. Sec. 2, Q. 3. 
* 3. Mit. Vyav. f. 47, p. 2, l. 14. 

See II. Dig. Chapter II. Sec. 1, Q. 4. 


REMARK. 
1. The eldest does not receive any larger share than the 
others. (Authority 2.) 
2. The estate must be divided into six equal shares, as the 
mothers receive shares as well as the sons. (Authority 3.) 


Question 8.—There are three brothers, of whom one 
is unmarried. A house belonging to their father is to be 
divided among them. The question is, whether it should 
be equally divided among the three, or whether the whole 
or a large part of it should be given to the unmarried 
brother? Another question in connection with this case is 
whether an elder son can-mortgage his house during the 
lifetime of his mother ? 


Answer.—lIf a brother is unmarried a sum sufficient to 
defray the expenses of his marriage should be first set aside 
from the common property, and then the rest equally 
divided among them. If the property is just sufficient 


for the expenses of the marriage, the whole may be set aside 
AHL2 
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for the purpose. The house cannot be mortgaged with- 
out the consent of all the brothers having a share in it. 
The consent of the mother is not required. If, however, 
some of the brothers are absent, and the money is required 
for the urgent necessity of the family, one of them can 
mortgage the house. 


Poona, 10th August 1851. + 


AUTHORITIES. 
* 1. Mit. Vyav. f. 51, p. 1, & 7. 
; See IT. Dig. Chapter II. Sec. 2, Q. 1. 


2. Mit. Vyav. f. 46, p. 2, l. 1I— 

mafe wat aaien arc: afer mi aifafmar 
afer | ater ate | 

aripa derrat eigen: GraeRT | 

ages farafwalgircdepe rac: aque 
dente: | 

(3.) Ifany ofthe brethren be uninitiated when the father dies, 
who is competent to complete their initiation ? The author replies : 


“ Uninitiated brothers should be initiated by those for whom 
the ceremonies have been already completed.” 

(4.) By the brethren, who make a partition after the decease of 
their father, the uninitiated brothers should be initiated at the 
charge of the whole estate. (Colebrooke, Mit. Chapter I. Sec. 


VII. paras. 3 and 4.) 
REMARK. 


Compare also the rules of Narada Déyavibhaga, vs. 33 and 34, 
I. Dig. Appendix, p. 356. 


Question 9.—(1.) Three daughters of one and one of an- 
other brother were married when the family was undivided. 
Afterwards when they separated, the brother whose 
one daughter only was married objected to his brother’s 


+ AUTHORITIES. 
Mit. Vyav. f. 69, p. 1,0. 8. 
of. 47, p. 2,1. 10. 
f. 46, p. 2, l. 11. 
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taking an equal share of the family property on the 
ground of a large expense having been thrown upon the 
resources of the family by the marriages of his three 
daughters. Is this a proper objection? Should the 
brother whose three daughters were married have a smaller 
share of the property ? 


(2.) Suppose the case stands as follows :— 


Three daughters of one brother were married. After 
this, the other brother became separate and got his 
daughter married. When the brothers subsequently came 
to actually divide the property, the father of one daughter 
proposed that the expense which he had incurred on 
account of the marriage of his daughter should be paid to 
him from the property, and that it should then be equally 
divided between them. Is this a just proposal ? 


Awswer.—(1.) The brother whose three daughters were 
married during the union of the family, is entitled to a 
half of his father’s property. 


(2.) In the other case, the proposal made by the father 
of one daughter is proper. 


Suddur Adawlut, 22nd June 1825. 
Authorities not quoted. 


REMARKS. 


1. The correctness of para. ] of the Shastri’s answer follows 
from the fact, that the duty of marrying a girl lies with her father. 

2. The second part of the answer is based on the maxim 
that all expenses of united brothers must be defrayed out of the 
family estate. For the two brothers, though one ‘ became 
Separate,’ still were members ofa united family, because a partition. 
of the estate had not taken place. See Colebrooke, Dig. Bk. V., T. 
136, 373, and Jagannatha’s Commentary. JI. Strange, H. L. 394. 


Question 10.—A lunatic has a son and a wife. Can his 
brother, who is not separated from him, claim the share 
of a certain property to which the lunatic is entitled ? 
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Answer.—A man who is blind, lame, mad, &c. forfeits 
his right to a share of the family property, but a son of 
such a person, if not labouring under a similar disqualifi- 
cation, can claim the share due to his father. 


Tanna, 24th February 1853.+ 


AUTHORITY. 
Mit. f. 60, p. 2, L. 8— 
acar: Sqare Frater refer: 


But their (the lame, blind, &c. man’s) sons, whether legitimate, 
or the offspring of the wife by a kinsman, are entitled to 
allotments, if free from similar defects. (Colebrooke, Mit. Chapter 
II. Sect, X. para. 9.) 

REMARK. 

Ina case at C. W. R. VII. C. R. 5 it is said that an idiot, though 
excluded from inheritance may take by conveyance. The source 
of the disabled member’s title therefore is of importance. 


Question 11.—Is an elder brother entitled to the 
right side of a house whether it be of amore or less 
value, or should he receive a share which is equal in point 
of value on whatever side it might be? 


Answer.—lIt is a custom to assign the right side of 
a house to the elder brother. It will rest with the Court 
to decide how far the custom should be respected. 


Ahmednuggur, 29th July 1848. 


Question 12.—A deceased man has left two sons. 
They are engaged in a dispute regarding the division of a 


+ AUTHORITY. 
Mit. Vyav. f. 60, p. 1, l. 13. 
+ Similar answers were received from the other zillahs under the following 
dates :— 
Rutnagherry, 17th December 1859. 
Poona, 15th December 1859. 
T anna, 9th. March 1860. 
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house. Their father has not left any writing as to the side 
of the house on which each of his sons should take his share 
of it. The question is whether the share of fhe elder son 
should be on the right side of the house ? 


Answer.—The usage allows the elder son to have his 
share on the right side, but in the book called “ S‘anti- 
ratnakara,” it is stated that the elder brother should have 
his residence on the western side of a house. The western 
part of the house therefore should be assigned to the 
elder brother. 


Poona, 22nd August 1853. 


Question 13.—There are four shares in a house, three 
belong to the sons and thefourth totheir mother. On what 
side of the house should the second son have his share. 


Awswer.—There are no provisions in the Shastras on 
the subject. 


Rutnagherry, 23rd November 1846. 


SECTION 2.—MOTHER AND SON. 


Question 1.—If a mother and her son do not wish to 
live together as an undivided family, can the mother 
claim a share? 


Answer.—lIf the property is ancestral or acquired con- 
jointly by the mother and her son, it should be equally di- 
vided between them. The mother should support herself 
from the proceeds of her share, but cannot dispose of it by 
gift or sale. On her death her son will inherit it. 


Rutnagherry, 27th October 1851. 
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AUTHORITY. 
Mit. Vyay. l. 51, p. 1, l. 7— 
agesi fraai maria ai eta | 

“ Of heirs dividing after the death of the father, let the mother 
also take an equal share.” (Colebrooke, Mit. Chapter I. Sect. 
VII. para. 1.) 

REMARK. 

The text shows only the right of the mother to a share, in casea 
partition is made, but not her right to demand a partition. The 
latter right does not exist, and it would therefore seem that in the 
case in question, where there is only one son, she cannot ask for 


a division. See also Introd. § 3 I. Remark 2; and § 4 IT. 
Remark 5. 


As to the nature of the mother’s estate in the portion allotted to 
her, see Strange H. L. II. 383, where Colebrooke shows that 
according te the Mitaékshara there is an absolute assignment of a 
share, not a mere setting apart of a maintenance, though main- 
tenance be the object of the assignment. 


Question 2.—Can a son and his mother divide the 
family property between themselves ? 

Answer.—The Shastra declares that if sons, after the 
death of their father, should divide their property, a 
‘share of it, equal to that which is taken by each of the 
sons, should be allotted to their mother. 


Ahmednuggur, 29th November 1855.+ 


AUTHORITY. 


Mit. Vyav. f. 51, p. 1, L 7. 
See the preceding question. 


+ AUTHORITIES. 


Mit. Vyav. f. 47, p. 2, l. 13. 
f. 26, p. 2,1. 9. 


Mit. A’chéra, f. 12, p. 1, 
Vyav. May. p. 175, l. 8. 
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Question 3.—Three sons of a man became separate, 
and received their shares of the common property. 
They did not, however, set apart a share for their 
mother. Can the deed of division framed by the sons 
be considered valid ? 


Answer.—The deed of division may be considered 
valid, but the sons should be obliged to give a share to 
their mother. 


Rutnagherry, 12th June 1851.+ 


AUTHORITY. 


Mit. Vyav. f. 51, p. 1, U. 7. 
See the first question of this Section. 


REMARK. 


See Introduction § 4 V. 


Question 4.—In order to recover the amount of a 
decree passed in his favour, a man has attached a house of 
his debtor. The house was once the property of the 
debtor’s father. Thedebtor’s mother claims the removal 
of the attachment from a half of the house. She alleges 
that the house was once her husband’s property, and that 
she therefore has a right to one half of it. The question 
is, whetherthe widow of the owner of the house has a claim 
to any part of the house while her sons are still living? 
and if so, to what extent ? 


+ AUTHORITIES. 


Mit. Vyav. l. 47, p. 2, l. 13. 
Vyav. May. p. 90, J. 2, 3. 
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Awswerer.—A son after the death of his father acquires 
a perfect right to his property, and while sons are alive, 
the widow has no claim to his property. She cannot 
therefore claim any share of the house. 


Surat, 19th December 1850. + 


REMARK. 


Though the mother cannot claim a partition of the house, still 
she has a claim to maintenance out of the family property (see 
Introduction, § 7 I.1 b) extending in amount to ason’s share. 
It seems necessary, therefore, that her rights should be protected 
against the creditors of her son to this extent, just as those of a 
separated brother would be. In a case at p. 447 of the N. W. P. 
Rep. for 1860 it was held that a widow of one of three undivided 
brothers has no such right to a share of a house, the joint property 
of the family, as to prevent an effective sale by the surviving 
brothers, and S. App. No. 13 of 1861 (Bombay) was decided on 
the same principle, but the widow’s maintenance is still a charge 
on the estate not to be avoided by selling it. 


SECTION 3.—BETWEEN REMOTER RELATIONS. 


Qurstion 1.—One of two brothers left the country, 
and died 40 years ago. His son, who grew up in the 
house of his maternal uncle, claims from his paternal 
uncle a share of his moveable property. 

Answer.—He cannot claim a share of whatever his 
uncle may have acquired by his own labour, without 
using the claimant’s father’s means for its acquisition. 

Poona, 18th October 1845. l 


Authority not quoted. 
AUTHORITY. 


* Viramitrodaya f. 177, p. 1, lL 6. 
See Introduction § 3 I. Remark 1. 


acetate np ch ee a ee 
+ AUTHORITIES. 
Vyav. May. Dayabhaga, p. 83, 1. 7. 
Do. Rinddana, p. 179, 1. 6. 
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QUESTION 2.—A paternal uncle anda nephew who 
were united in interests, agreed to an unequal division 
of property between them. Can they do so? 

A nswer.—If the nephew has taken a small share of the 
property from his uncle and given him a deed of acquit- 
tance, he is at liberty to do so. Ordinarily he is entitled 
to an equal share with his uncle. 

Ahmednuggur, 30th December 1846. 

Authority not quoted. 

AUTHORITY. 
* Viramitrodaya, f. 177, p 1, l. 6. 
See Introduction, § 3 I. Remark 1. 

Question 8.—Two brothers separated, but did not 
divide their moveable and immoveable property. Can the 
son of one of them file a suit for a share of the common 
property ? 

Answer.—Yes, he can. The property acquired during 
the time when the family was united in interest must be 
divided into as many shares as the number of brothers 
owning it. If one of them is dead, his share can be claimed 
by his son and grandson. : 

Rutnagherry, 20th January 1846. 
Authority not quoted. 
AUTHORITY. 
* Viramitrodaya, f. 177, p. 1, L. 7. 
See Introduction, § 3 I. Remark 1. 
REMARK. 

A question of limitation would now generally arise under Act 
XIV. Sec. I. Art. 13, of 1859. 

QUESTION 4.—A deceased person left seven sons, of 
these three are alive and four dead. Of those that died, 
three have left one son each and the fourth no son. The 
deceased father’s property consists of one house only. 
How should each of these sons be allowed to share in the 
patrimony ? Can the share of the brother who died without 
leaving a son be claimed by all the brothers? Can the 

SAL 
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sons of the brothers previously deceased claim the share of 
the brother who has now died? If so, how should each 
be allowed to share in it? 

Answer.—It appears that the father died leaving seven 
sons, and that one of them died and has left no sons. 
His share should be equally divided by the surviving bro- 
thers and the three sons of the deceased brothers. The 
house should be considered divided into six shares, and one 
share should be assigned to each member of the family. 


Broach, 7th September 1848.t 
AUTHORITIES. 
* 1. Mit. Vyav. f. 50, p. 1, l. 7. 
See II. Dig. Chapter I. Sec. I. Q 1. 
* 2. Viramitrodaya, f. 177, p. 1, l. 6. 
See Introduction § 3 I. Remark 1. 
REMARK. 
The son of each of the predeceased brothers succeeds to his 
father’s share. 


Question 5.—Two brothers paid money in equal pro- 
portions, and received a house in mortgage. They sub- 
sequently died, one leaving a son and the other a grand- 
son. Unequal portions of the house had however passed 
into their possession, and the question is whether or not 
each party has a right to an equal share ? 

Awnswer.—FKach has aright to an equal share, and the 
heirs of the mortgagees may divide it so. 


Ahmednuggur, 8th May 1851.4 
AUTHORITY. 
Viramitrodaya, f. 177, p 1, l. 6. 
See Introduction § 3 I. Remark 1. 
t AUTHORITIES. 
Mit. Vyav., Dayabhaga, f. 47, p. 2, l 13. 
i, 1. 
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ý Vyav. May., p. 89, l. 2. 
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CHAPTER III. 


SECTION 1.—DISPOSAL OF NATURALLY 
INDIVISIBLE PROPERTY. 


Qurstion 1.—Can a village held on Inam tenure be 
divided ? 

Answrer.—Any property which, if divided, would not 
yield equal profit, may be enjoyed by each of the co- 
sharers in rotation for a certain fixed period. 


Dharwar, 14th September 1852.+ 


REMARK. 

The question is too general to admit of an exact answer. For 
it is not clear, of what nature the Inám grant was. Usually 
Ináms which are merely freehold property, or which consist in the 
Government share of the produce of the land, are divisible 
either by an actual apportioning of the land or bya division of 
the produce. See II. Borr. 730 (Ed. of 1863), and C. W. R. IX. 
C. R. 87. In one case the Suddur Court of the N. W. Pro- 
vinces ruled that a partition might be refused where it would be 
obviously detrimental to the mterests of the sharers resisting it 
(see N. W. P. Sel. Dec., 1851, p. 279) ; but this is not supported 
by the Hindu authorities. 


Qurstion 2.—One of three brothers, who lived as mem- 
bers of an undivided family, died. Can his widow sue on 
behalf of her son, who is a minor under her protection, 
for a share of the family property ? and can the idols be 
divided ? | 


Answrer.—The- woman cannot claim a share of the 
property unless it be shown that her brothers-in-law are 
likely to defraud her. The idols may be divided as any 
other property. 

Poona, 5th August 1852. 


Tt AUTHORITIES. 
Vivadabhangérnava, in the Chapter called Indivisible Property. 
t Vyav. May. p. 127, 1.7. 
Vivédabhangérnava, 
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AUTHORITY. 


Viramitrodaya, f. 181, p. 2, 2. 16. 
See II. Dig. Chap. I. Sec. 1. Q. 7. 


REMARKS. 
1. The mother can sue for a division, under the conditions 
stated, if she is the guardian of her son. See Introduction p. x. 


2. The custom regarding family ‘idols’ is stated to be as 
follows :— 


a. If there is only one image, it is given to the eldest son. 


b. If there are several images, the eldest son receives. the 
principal idol, and the rest are divided. 


If property has been dedicated to a family idol the members are 
entitled to worship and take the emoluments in rotation. See 
Introd, p. xxxv. 


Question 3.—Two brothers possess a proprietary 
right to a well, and use the water to irrigate their respec- 
tive fields by turns. Can the right of one brother to a 
half of the well be sold in payment of his debts ? 

AnswrerR.—The well cannot be sold. The debtor 
having a right only to use it in his turn. A well or door, 
which is the common property of a family, and which can- 
not be divided, can only be used by those who have the 
limited enjoyment of it. 

Almednuggur, 19th December 1854. 


AUTHORITIES. 
1. Vyav. May. p. 125, l. 5.— 
aaraa AT: | 
Ata TAUGHT: RAH fT: | 
aay wat a a Perse gars Il 


Other things exempt from partition have been enumerated by 
Manu:— . 
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Clothes, vehicles, ornaments, prepared food, water, women, 
sacrifices and pious acts, as well as the common way, are declared 
not liable to distribution. (Borradaile, May. Chap. IV. Sect. VII. 
para. 15.) 


2. Vyav. May. p. 127, lL 1.— 
gefr: | 
renaff tess AT farfan | 
Ty WATT Tere HcafszaTT | 
mafana ety Rea waza | 
aaa anadi seepage T | 
famla rearea eaa fern | 
Rater apaa Wee Forza | 
THAT RTIA: TACT AÀ | 


angir AT: eta faar | 

Brihaspati: They by whom it is affirmed that clothes and the 
like are indivisible, have not proved that the collected wealth of 
opulent men, their vehicles and ornaments, shall not be divided ; + 
property, held in common, (would be) unemployed, for it cannot 
be given to one (in exclusion of another): therefore it must 
be divided by (some mode deduced from) reasoning}; else it 
would be useless. By the sale of clothes and ornaments, on the 
recovery of a written debt, by compensating the dressed food 
with (an equal allotment of) undressed grain; an (equitable) 
partition is made. Water drawn from a (single) well or pool 
shall be taken by turns . . . . . Abridge anda field shall 
be shared (by co-heirs) in due proportion. (Borradaile, May. 
Chapt. IV. Sect. VII. para. 22.) 


REMARK. 


When it is said that the water of a well cannot be divided, the 
meaning is that it cannot be distributed like land ormoney. But 
the ownership admits of a mental division, to which effect is given 
by an agreement to use the (physically) undivided thing in turns, 


t The translation of the second line ought to run thus :— 
“They . . . . . have not considered, that the property of opulent men 
may consist of clothes and ornaments and such property.” 


t Yuktyé, “ by (some mode deduced from) reasoning,” may be better trans- 
lated, “ according to (the rules of) equity.” 
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and if the terms of the partition in this case were that each 
brother should take the water by turn for the irrigation of parti- 
cular fields, each acquired a distinct property transferable along 
with that in the fields to be irrigated (as thus only could it be 
made available), and saleable in execution of a decree along with the 
fields themselves. As to the needlessness of a partition in specie to 
constitute separate property &c., see the Introduction, p. xii., and 
the case of Appuviar vs. Ramsubbayana, C. W. R. VIET. Pr. Co. 1. 


Question 4,—Certain hgothers divided all their pro- 
perty excepting a well, a privy, and a compound. It ap- 
pears that no partition can be made in regard tothe 
former two, but that the latter may be divided, though 
not without inconvenience, by building up a wallin the 
middle. The question is, whether or not it should be 
divided ? 


Answer.—It is not-necessary to divide a well, a privy, 
and a compound. There are rules which forbid the 
division of such property.. 


Poona, 18th July 1851. 


AUTHORITIES. 


See the preceding Question. 


REMARK. 


A compound may be divided under ordinary circumstances. 
If however, in this case, the ‘inconvenience’ arising from its 
division would be of such a nature as to diminish or impair the 
rights of one of the co-heirs, 7.e. prevent his using the compound 
for its intended purposes, then it must be used by all in common. 


This, as all similar cases, must be decided according to the rules 
of equity. 


+ AUTHORITY. 
Vyav. May. p. 125, l. 5. 
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SECTION 2.—DISPOSAL OF PROPERTY DISCOVERED 
AFTER PARTITION. 


QuesrTion 1.—A hoard of treasure was discovered in 
an ancestral house which was pulled down. The 
treasure was not divided between the cousins twice re- 
moved. The cousins had become separate 40 years ago, 
when the house was assigned to one of them as a part 
of his share. The hoard was found in this house, and the 
question is, whether the other cousin should have a share 
_ of it? 


Answer.—Whenever any ancestral property is dis- 
covered, it should be divided. The treasure should there- 
fore be divided. 


Poona, 14th July 1855. 


AUTHORITY. 


Vyav. May. p. 129, l. 1— 


WT ll 
Fara g pat Fafa’ ar AR | 
qÅ aani fara: aia: gata all 
Manu: When any common property whatever is brought 
to light, after partition has been effected, that is not considered 


a (fair) partition ; it must even be made again. (Borradaile, May. 
Chapter IV. Section VII. para. 26.) 


REMARK. 


The answer is right, supposing it can be proved thatthe treasure 
was concealed by an ancestor of the now divided claimants. As 
to the disposal of treasure trove in general, see Vyav. May. 
Chapter VII. para. 10. 
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Question 2.—There are three brothers. One of them 
claims a share of certain immoveable property on theground 
that it was not divided along with the rest. The other 
brothers do not prove that the property was divided. 
How should the question be decided ? 

Answer.—lf the fact of the division be in dispute, the 
whole of the property may be redivided. If the fact of 
the division of a part of the property is agreed to, the 
undivided portion only may be divided. 


Rutnagiree, 6th March 1856.+ 


AUTHORITY. 
Vyav. May. p. 129, l. 1. 
Sce the preceding question and the Introduction. 
REMARK. 

The first proposition in the Shastri’s answer is laid down much 
toobroadly. A mere dispute will not entitle any separated member 
to claim a repartition. See Colebrooke, Dig. Bk. V. Chapter VI. 
Text 378. 


Question 3.—Each of the members ofa family received 
his share of a Vrittit which was divided among them. 
The actual extent of the land, however, was subsequently 
found to be in excess of that taken as the basis of the 
partition. - Should the excess be divided among the 
sharers ? : 


Answer.—Any new property discovered after the 
partition of the known property of a family should be 
divided among the sharers. 


Dharwar, 16th February 1852.§ 


tT AUTHORITIES. 

Vyav. May. p. 128, l. 2. 

133, l. 1. 

f Land or hereditary property, or office, which is the means of subsistence 
of a family. 

§ Vyav. May. p. 90,2. 2. 
l. 6. 
p. 128, l. 2. 
p. 129, L 1, 
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AUTHORITY. 


Vyav. May. p. 129, l 1. 
See IT. Dig. Chapter III. Sec. 2, Q. 1. 


Qvesrion 4.—A man had three sons. The eldest 
of them gave a writing to his father, engaging that he 
would not commit any fraud in regard to the money and 
Jewels given by him to his mother. The property was 
estimated at Rs. 3,000. The father is now dead and the 
eldest son hasrunaway. Property valued at 1,200 Rupees 
only has been discovered. The second son is in league 
with the eldest, The third son is a minor. Their 
mother claims the whole of the property which has been 
discovered on the ground that her husband gave it to 
her. The question is, how should the property now dis- 
covered and that which may hereafter be discovered be 
divided ? 


Answer.—It is illegal for a man to give his whole pro- 
perty to his wife in disregard of the claims of his sons. 
The property should therefore be divided into four shares, 
of which one should be allotted to the mother and three 
to the three sons. 


Poona, 10th September 1858.t 


REMARKS. 


1. If the property had been acquired by the father himself, 
he would, according to the ruling of the Bombay H. C. (see above, 
page 18) be at liberty to dispose of it at his pleasure, and, in this 
case, the donation to the widow would be legal, if it could be 
proved. 


t AUTHORITIES. 
Mit. Vyav. f. 69, p.l, l 4. 
f.51,p-1,l.7. 
A similar answer was received from— 
Rutnagherry, 27th October 1851. 
6HL 2 
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2. The Shastri’s opinion, that each of the sons is to havea 
share, even the eldest, who ran away, is not quite correct. For, 
though, according to the Mitékshara and the Viramitrodaya, fraud 
practised by one of the co-sharers, does not disqualify him from 
receiving ashare (see Introd. pp. xi. xii.), still, it would seem, that 
he ought to be held liable for any ascertained portion of the share 
which he might have made away with. Hence the absconded son 
ought not to receive ashare of the Rs. 1,200, since the portion 
of the Rs. 1,800 which he must be supposed to have made away 
with, amounts to more than his own share. 


The liability of the fraudulent coparcener to make good any 
ascertained portion of fraudulently concealed property, is laid down 
explicitly. Colebrooke, Mit. Chapter I. Sec. IX. paras. 1—38 ; 
Mayikha, Chapter [V. Sec. VII. para. 24. The rule extends to 
fraudulent or unjustifiably extravagant expenditure during the 
state of union. See Colebroke, Dig. Bk. V. Chapter VI. Text 373. 


In regard to the last point it ought, however, to be borne in 
mind, that a proportionately large expenditure on the part of one 
brother ought to be proved to have been clearly ‘dishonest.’ 
Otherwise it cannot be deducted from his share. The Viramitro- 
daya, f. 220, p. 2, l. 5, says on this point :— 


afara Iya aT amet ATi 
That E EGEE E LE: AS II 

agairt ait Sar fradafefa | 

afe aqni aint arcfag waria 
wT: | 


“ In order to show, that (one brother) ought not to say of 
the (other), ‘He has consumed (too) much, whilst we were un- 
divided,’ and that the king ought not to allow (the others) to 
take (back) that which may have been consumed (in excess of his 
portion by one of them), the same (author, Katyayana) says: ‘ He 
shall certainly not cause to be paid back property, which the bro- 
_ thers consumed, while living in union.’ The bearing (of this text 
18); that enjoyment (of the common property) in unequal propor- 
tions cannot be forbidden, because it is unavoidable.” 


The same remark applies to the second son, if it can be proved 
that he really participated in the fraud. 


CHAPTER III.—MANNER AND LEGALITY. 43 


The proper division of the recovered Rs. 1,200, therefore, seems 
to be one in equal shares between the mother and the minor 
son. 

3. In regard to property in excess of the Rs. 1,200 that 
might be discovered afterwards, such property ought in the first 
instance to be used to make up the full shares of Rs. 750, to which 
the mother and the minor were originally entitled. Afterwards 
only the rights of the two fraudulent coparceners can be taken 


into account. 


SECTION 3.—LEGALITY OF PARTITION. 


Qoesrion l.—A father divided his property between his 
two sons. They then executed a deed of separation which 
continued to be respected for about 8 years. Afterwards 
the father executed a document in favour of one of his 
sons in the absence of the other, modifying the terms of the 
deed. Has the father authority to do so ? 

A wswer.—It appears that certain property was first 
set apart for the maintenance of the father and mother, 
and the rest divided between the sons. The father can- 
not therefore modify the terms of the deed of separation 
without the consent of both his sons. 


Poona, 15th September 1845. 
Authority not quoted. 


AUTHORITIES. 
* 1, Manu. IX. 47— 
aki faaafar azana ela | 


apare weal TIAA AT THT II 
nafea arent ata: pa: THT T gaar 
fraa fà ll 


Once is the partition of an inheritance made ; once is a damsel 
given in marriage ; and once does a man say “I give:’’ these three 
are, by good men, done once for all (and invariably). (Sir W. 
Jones.) 
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Kulluka’s gloss :— 


‘A partition of the wealth belonging to the father and others, 
which has been made by brothers according to law, is made once 
only, and cannot again be changed.’ 


* 2. Viramitrodaya, f. 223, p. 2, l. 8— 
TY agh apf TAT aae N 
“ But what has been said by Manu, ‘ Once is the partition of an 


inheritance made,’ &c., that (applies to cases) where there is no 
ground for annulling that (partition).” 


REMARK. 


Right, if the first partition had been made in accordance with 
the law, that is, in due proportions, or by mutual assent. See Sir 
T. Strange, H. L. (4th Ed.) p. 359 (14): where however the 
word “ void” is substituted for ‘ valid ; ” and Sp. Ap. 3150; I. By. 
S. D. C. 167. 


Question 2.—A man possesses some houses and shops. 
Of these, all the shops and one house were given by him 
to his three sons, who live separate from him. The father 
has filed a suit for the recovery of the property in the 
possession of his sons. The property was acquired by 
by the father himself. Can he claim it ? 


Answer.—No sooner is a son born than he acquires 
a right to his father’s property, but if he wishes to have a 
share in his father’s property, he cannot have it unless 
his father is willing to give it to him. If the father is 
very old or ofa bad character, his son has a right to insist 
upon a division of his property, even though the father is 
unwilling. + 

Dharwar, 15th December 1853. 


AUTHORITIES. 
See the preceding case. 


t AUTHORITIES. 
Vyav. May. p. 91, i. 2. 
l. 7. 
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REMARK. 


The Shastri’s answer is not to the point. If the father had 
really made a division, and if the division had been made according 
to the law, 1. e. under the observance of the rules detailed above, 
or, with the consent of all parties, even against those rules, it 
stands good. As to the relation of the passage in the Mit&kshar& 
corresponding to that (Borradaile V. M. Chapt. IV. Sec. IV. para. 7) 
quoted by the Shastri (Coleb. Mit. Chapt. I. Sec. II. para. 7) to 
Sec. V. paras. 8, 11, reference may be made to I.M. H. C. R. 77. 


Question 3.—The common property of two brothers 
amounted to 30,000 Rs. One of them obtained a Fari- 
khat from the younger brother by offering bim about 
7,000 Rs. in full payment of his share. A part of it was 
paid, but in consequence of the non-payment of the rest 
the younger brother filed a suit against his brother to oblige 
him to pay amoiety of the whole property. Is this in 
accordance with the Shastras ? 


Answer.—When a person thinks himself able to acquire 
property or is otherwise unwilling to take his share, it is 
directed that a small portion should be given to him at the 
time of his separation. It is also enjoined that the Sir- 
kar should prevent the person whose claim has been 
thus compounded from making a further demand after- 
wards. The younger brother therefore can only claim 
what he agreed to receive at the time of writing the 
Farikhat. His claim to a moiety is not proper. 


Tanna, 28th July 1849. + 


+ AUTHORITIES. 


Vyav. May. p. 9, J. 2. 
p. 134, l. 1. 
Manu, Chapter IX. verse 207. 


A similar answer was received from Khandesh Zilla, under date the 17th 
February 1854. 
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AUTHORITIES. 
1, Vyav. May. p. 134, l. 1— 
eam farm gray faazart ware a ez It 
awara q: gata fiag | 
aa ak ena: ma ATIATRA Il 
The same author, with reference to one separated by his own 
wish, and afterwards disputing, says : If he subsequently dispute 
a distribution, which was made with his own consent, he shall be 


compéiled by the king to abide by his share, or be amerced if he 
persist in contention. (Borradaile, May. Chapt. IV. Sect. VII. 


para. 38). 


* 2, Mit. Vyav. f. 52, p. 1, l. 13— 
aar adfarm PAPA | 
seared zi Fra Ay aA | 
agaa acara aa Fess: | 
“ Something is here added respecting the residue of a general 
distribution of the estate.t 
“Effects which have been withheld by one co-heir from 


another, and which are discovered after the separation, let them 
again divide in equal shares: this is a settled rule.”—(Colebrooke, 


Mit. Chapt. I. Sect. IX. para 1.) 


REMARK. 


The Shastri’s answer is not quite to the point. Ifthe younger 
brother agreed, knowing or having the means of knowing the 
facts, to an unequal division, then it holds good ( Auth. 1). If he 
was induced to consent to it by fraudulent representations, then he 
is not bound by his agreement (Auth. 2). See also Introduction 
§ 4 V. and Remark. 


Question 4,—Four brothers divided their interests. 
The share of a certain. piece of land which one of them 


t The translation of the first sentence ought to run as follows :— 
“ Now something is declared which is a supplement (ary rule to be observed) at 
all Partitions.” 
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received was attached by Government. He therefore 
claims a new share of the land in possession of his brothers. 
Can he do so? 


AnsweEr.—No. 
Dharwar, 11th April 1849. 


AUTHORITY. 


Manu IX. 47. 
See II. Dig. Chap. III. Sec. 3, Q. 1. 


REMARK. 

The Shastri’s answer is right only on the supposition that no 
fraud was committed in making the division, and that the claim 
for which the land was attached, was not an old unsettled claim 
against the family estate. For, as regards the first point, ‘fraud 
in Hindu Law, vitiates every transaction.’ Introd.§ 4 V. Remark. 
As to the second point, if there was an old claim against the 
family estate, which, on partition, had not been taken into account, 
and for which the portion of one brother was afterwards attached, 
it would seem, that the latter would have a right to claim com- 
pensation from the others. For ‘a partition made according to the 
law,’ to which alone the authority quoted by the Shastri refers, 
presupposes an equal division of the family debts. See Introd.’ 
§ 7 II.1. 

It seems not improbable that by “attached” is meant ‘ resumed,’ 
that is reduced from ‘ Inám’ or rent-free land to ‘ khalsat,’ paying 
revenue, to the entire exclusion of the former Inamdar if the land 
was held by an hereditary cultivator. Im this case the same 
rule would apply. 


Question 5.—Certain brothers wrote a memorandum 
regarding their separation. Afterwards they remained 
together for a year and then divided their property. 
The question, therefore, is, whether the separation should 
be considered to have taken place from the date of the 
memorandum, or from the date of the actual separation ? 
and. should expense incurred during the year be set to 
the account of the family, or should each man’s expenses 
be laid upon him individually ? 


48 HINDU LAW : BOOK II.—PARTITION. 


Answer.—The brothers should be considered united in 
interests so long as they take their meals together. The 
expense during the year should therefore be set to the 
account of the family. If any one should have expended 
any money on his own private account, it should be 
charged to him alone. The separation should be con- 
sidered to have taken place from the date on which they 
actually divided the property and began to perform 
‘“ Naivedya ” (food-offering to gods) and ‘‘ Vais vadeva” 
(the burnt-offering to fire) ceremonies separately. 


Sudder Adawlut, 21st May 1833. 
Authority not quoted. 


REMARKS. 


1. The Shastri’s view seems to be, that the memorandum has 
no value, because it was not carried out. 

2. But Partition is primarily a mental act. If the brothers 
therefore agreed on a partition and drew up a document setting 
forth the division of their estate, this act constitutes a partition 
and it is unnecessary to carry it out by a physical distribution of 
the property. They must be considered divided from the time 
at which the writing was signed. If, afterwards, a year elapsed 
before the intentions declared in the writing were carried out 
the expenses must be divided in due proportion, and be paid by 
each brother out of his share. See Introduction § 4, III. 1, p. xii. 
In many of the older cases separate possession was held essential 
to constitute a binding partition. See Sir T. Strange, H. L, 
(4th Ed.), p. 361. At Bombay it was held that a deed of partition 
must have been acted on (III. S. D. C. 236). These cases show 
that the Shastri’s view has been extensively held, but see now 
Sutherland’s P. C. J. 657. 


AUTHORITY. 
Vyav. May. p. 89, l. 8— 


gaaman wate aara wa saaeratanta 
wae fata: | 

afafriremata fe Porm: | rnaak a- 
TETI ll 
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‘Even when there is a total failure of common property, a par- 
tition may also be made by the mere declaration, “ I am separate 
from thee.” A partition may even be a mere mental distinction. 
This exposition clearly distinguishes the various qualities of this 
[term]. t Borradaile, May. Chapt. IV. Sect. III. para 2. 


Question 6.—One brother passed a Farikhat to an- 
other, but it was not carried out for along time. One of 
the brothers and his son died. The question is whether 
the widow of the deceased can get her husband’s share 
as specified in the Farikhat ? 


Answer.—Yes, she can. 
Tanna, 15th October 1858. 


REMARKS. 


1. The Shastri’s authorities refer only to the right of a widow 
to inherit her ‘ separated’ husband’s property. 

2. For authorities see the preceding page, and Introduction 
§ 4, IIT. p. xn. A suit for partition, however, conveys no right to 
the coparcener’s widow (Sp. App. 691 of 1865), and at Madras it 
has been ruled that even a decree, if not executed, will not have 
this effect (Strange, Manual, H. L. Art. 290). Compare the 
Vyavastha at p. 175, with the rule enunciated at p. 178 of 
Sutherland’s Pr. Co. Judgments. 


Question 7.—Three persons drew up a memorandum 
regarding the division of their family property. Each 
received his share of everything except the Vritti, which 
was left under the management of one person acting on 


tT The translation of the last lines ought to run thus :— 
* For partition is merely a particular kind of intention. The declaration (“I 
am separate from thee’’) indicates this.’ 


t AUTHORITY. 


Vyav. May. p. 134, l. 4. 
p. 136, l. 4. 
7HL2 
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behalf of all the co-sharers. Afterwards when the adopted 
grandson of a deceased co-sharer was on the point of 
death, the sharers framed a memorandum in triplicate, 
setting forth the division of the Vritti. The original 
memorandum was duly signed, and attested by the 
sharers, but before the duplicate and triplicate could be 
signed, the man on the point of death expired. Can his 
widow under such circumstances claim a share of the 
Vritti ? 


Answer.—If a share of the Vritti has been assigned 
to the adopted grandson, his widow who has no son, can 
claim it. Ifa share has not been assigned to the hus- 
band, the widow cannot claim it. It is for the Court to 
determine whether the incompleteness of the duplicate 
and triplicate of the memorandum of division leads to 
the supposition that a partition of the Vritti was not made. 


Zilla Tanna, 19th January 1859. 


Authority not quoted. 


REMARK. 


See the preceding question and Introduction § 4, IV. Remark. 


Qvursrion 8.—There were five brothers who divided 
their father’s moveable property into five shares, each of 
them taking one. The immoveable property was left for 
the maintenance of the father, with an agreement that, 
after his death, it also should be equally divided among 
them. One of the brothers subsequently died, and his 
death was followed by that of his father. The widow 
of the former claims one-fifth of the immoveable property 
as the share of her husband. Is this claim right ? 
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Answer.—As the family is divided, the widow is 
entitled to the share which was assigned to her husband. 
Dharwar, 31st December 1847.+ 


REMARK. 

The widow cannot claim any portion of undivided family pro- 
perty (Introduction § 4, IV. Remark), but if there was an agree- 
ment amongst the co-parceners that the property should be divided 
amongst them in definite shares, subject only to the father’s 
enjoyment for life of the whole, it would appear that the Courts 
would regard this as a partition conferring a right of inheritance 
on the widow. See Introduction, § 4, III. 1,and Remark 2 under 


Q. 6. 
SECTION 4. PARTIAL DIVISION. 


Question 1.—One of three brothers desires to have 
a share of his father’s house without insisting on the 
division of the whole property. Can he do so? 

Answrr.—The Shastra allows sons to take equal shares 
of their father’s property, but there is nothing to prevent 
one of them from demanding the share of any particular 
portion of such property. 

Dharwar, 28th January 1848. 
REMARK. 

The partial division may take place by consent, but the brother 

cannot insist on it. See Bombay Selected Cases, p. 175 (p. 153 of 


Ist Edition). The same principle was subsequently affirmed in Sp. 
Ap. No. 3948, 27th Sept. 1858. See also Introd. § 4, IV. p. xv. 


Question 2.—Certain members of a divided family of 
the Kunabi caste lived together again, as a family united 
in interest, and held their ancestral estate in common. 
They afterwards separated leaving some property undi- 


tT AUTHORITIES. 
Vyav. May. p. 90, 7. 1. 


p. 134, 1. 4, 
A similar answer was received from— 


Khahdeish, 261h September 1857. | 
t Mit. Vyav. f. 47, p. 2, L 13. 
A similar answer was received from— 
Sholapoor, 28th September 1849. 


52 HINDU LAW: BOOK II.—PARTITION. 


vided in possession of one of them. After some time, 
the other members claimed a share of the undivided 
property. Can the exclusive enjoyment of the property 
by one member of the family be a bar to the claims of the 
other members ? 


Answer.—lIf the members of a divided family become 
united in interests and again separate themselves from 
each other, they are still entitled to a share of the common 
property ; even though it may, on their second separation, 
have remained in possession of one of them. 


Ahmednuggur, 19th July 1847.+ 


REMARK. 


As there are no particular provisions in the law-books regarding 
a partial division, it is impossible to prove the correctness of the 
Shastri’s view by any explicit passages. Still it appears to be 
founded on the reason of the law. See Introduction § 4 IV. and 
Remark. 


Quzstion 3.—There are two claimants to a Wattan. 
One of them has had the management of it for a long 
time. Can the one who has not the management claim 
a share in the emoluments ? 


Answrr.—All the descendants of the person who ac- 
quired the Wattan have a right to a share of it. There 
is nothing in the Shastras which prevents a descendant 


f AUTHORITIES. 


Mit. Vyav. f. 45, p. 1, 2. 5. 
f. 40,p.1, l 4. 
f. 49, p. 1, l. 10. 
Vyav. May. p. 143, l. 2. 
p. 128, @. 1. 


l. 5. 
Manu, Chapter X. verse 105. 
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from claiming his share, because he does not manage the 
affairs of the Wattan. 


Ahmednuggur, 1st March 1851.+ 


REMARK. 


The Shastri regards the Wattan (service holding) merely as a 
private estate with a certain obligation attached to it as a whole, 
not affecting the rights ofthe coparceners inter se. For the Regu- 
lation law on the subject, see Reg. XVI. Section 20 of 1827, andthe 
cases quoted under it in West’s Code. Different views have been 
held at different times as to the nature of this kind of property. 
The opinion of the Hon. Mountstaart Elphinstone appears from 
some MS. notes collected by one of the Editors, to have been very 
nearly that of the Shastri. The late Suddur Court of Bombay 
at one time held that the mortgage prior to 1827 of a Wattan 
was valid, but only for the life-time of the wáttandár mortgagor, 
S. D. A. R. for 1848, p. 93. By subsequent decisions it was ruled 
that mortgages prior to the passing of Reg. XVI. were not to be 
subjected to the rule there laid down. Sp. Ap. 2998, 3042. 
S. D. A.C. II. 26,29. Then it was held that, except the portion 
set aside under Act XI. Sec. XIII. of 1843 for the office-holder, a 
Wattan is permanently alienable : Sp. Ap. 3030, 3224 ; S. D. A.C. 
III. 181, 142. But in the end the doctrine was adopted that a 
sale was invalid even as to the vendor’s life-interest : Sp. Ap. 2830. 
The Courts will distribute the surplus produce of a Wattan, 
though it cannot leave the family. See Sp. Ap. 2691, 3005 &c. 


Quesrion 4.—A woman has brought an action against ` 
her brother-in-law for the recovery of her son’s share of 
property. She urges that during the lifetime of her son, 
some of the family property was divided, but that it is for 
a share of the remainder that she now sues. 


Ț AUTHORITIES. 
Viramit. f.175,p. 2,1. 6. 


Mit. Vyav. f. 50, p. 1, I. 7. 
Vyav. May. p. 94, J. 3. 
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Answer.—She cannot claim any share, unless on the 
ground of some special agreement entered into by the par- 
ties when the division first took place. 


Dharwar, lst March 1849.+ 


REMARK. 


See Introduction § 4 IV. Remark. The Shastri, probably, 
means to say, that the mother can claim her son’s property only 
if an agreement to divide had been made during his life-time. 


QursTIoN 5.—A, aman of the S'údra caste, separated 
himself from his brother B, but left the family Wattan un- 
divided. A few years afterwards A died, leaving his widow 
C pregnant. Should C be considered as the heir of A, from 
the date of .4’s death until her delivery, and is she during 
this period competent to recover from her brother-in-law 
B her husband A’s share of the Wattan? If C be 
delivered of a son, will C and her son be entitled to separate 
shares of the Wattan ? 


Awswer.—On the death of a man who has separated 
himself from his family, his son or adopted son is his heir 
and is entitled to inherit his property. If he leave no 
son, his widow, daughter, and other relatives, in the order 
of precedence laid down in the Shastras, inherit his 

property. Ifa brother who has not separated from the 
- family die, leaving a pregnant widow, the division of the 
family property should be deferred till she be delivered. 
Ifa son be born, though his father is dead, he should be 
allowed the share to which his father would have been 
entitled. Though a grandson be supported from the 
proceeds of his grandfather’s property, his claim to 
recover a share from his uncle, or his uncle’s son, is in no 


T AUTHORITY. 
Vyav. May. p. 89, J. 6. 
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way prejudiced. Ifat the time of the division of the family, 
any property may have been concealed, it should be 
divided whenever it is discovered. In the case stated in 
the question, C, while pregnant, is A’s heir. If she bring 
forth a son he becomes his father’s heir, and as such is 
entitled to recover his father’s share of all the moveable and 
immoveable property of the family. From the date of her 
son’s birth, C is no longer entitled to claim A’s share of 
the property. 


Tanna, 26th June 1848.+ 


REMARK. 


See the preceding cases, and Introduction § 4. IV. Remark. 
Regarding the rule of deferring a partition until the delivery of a 
coparcener’s pregnant widow, see Introduction § 4 IT. 1. 


t AUTHORITIES. 
Mit. Vyav. f. 55, p. 2,7. 1. 
Sljp. Ul 1. 
50, p. 1,2. 1. 
pte 1d, 

Vyav. May. p. 96, 1. l. 3. 
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CHAPTER IV. 
EVIDENCE OF PARTITION. 


Qvesrion 1.—Can the separation of a family be held 
to have taken place when there is no documentary evidence 
to prove it. 

Awnswer.—A Farikhat or written instrument attested 
by the members of the family is the necessary proof of 
separation. 


Ahmednuggur, 1845. 
Authority not quoted. 


REMARK. 


A ‘ Fárikhat’ is not necessary in order to provea division. 
The doctrine enunciated by the Shastri was adopted by the 
Suddur Court in some of the older cases, as in Sp. App. 3334 S. D. 
III. 108. But in Sp. App. 3348, S. D. A. C. I. 22, and Sp. App. 
3661, S. D. IV. 100, this rule was abandoned, and now it is clear 
that partition may be proved like any other fact. See Coleb. Dig. 
Bk. V. Chap. VI. T. 381. 


= Vyav. May. p. 132, l. 8— 


Sardar: ear Sik ma aE | 
FRATMTTTASISCITAACT TT N 


Those by whom such matters are publicly transacted with 
their co-heirs, may be known to be separate even without written 
evidence. (Borradaile, Mayákha, Chapter IV. Sec. VII. para. 
34.) See the Introduction § 4. III. 1. 


Question 2.—A man had two wives. The elder has 
one son, and the younger has four sons. The man divided 
his property into five shares, assigning one to each of his 
sons. The sonof the elder wife executed a writing to the 
other four to the effect that he would never interfere in 
any matter concerning them, and that they were at liberty 
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to settle among themselves any questions respecting their 
affairs. After this one of the four brothers died without 
issue. Subsequently the son of the elder widow, having 
received some produce of a field, offered three-fifths to the 
three surviving brothers. They assert their right to four- 
fifths. How is this question to be decided ? 


Answer.—The three full brothers of the deceased are 
his heirs. The half-brother cannot claim to be his heir. 
It will rest with the Court to consider the weight and 
effect of the writing passed by the half-brother. 


Dharwar, 24th April 1854. t 


REMARK. 


The facts of the case seem to be these: The father of the five 
brothers had effected a division, which, in part at least, was a 
so-called ‘ phalavibhaga’ or division of produce. The eldest brother, 
who appearsto have been the manager of the estate, left undivided 
in specie, had given to his younger brothers a document confirming 
the division. Afterwards, on the death of one of the younger 
brothers he seems to have disputed the division, and appropriated 
that share of the produce of the undivided property which would 
have gone to the deceased half-brother. Under these circum- 
stances the division would be proved by the document and by the 
receipt of separate shares, by the brothers. As the brothers 
were divided, the full brothers inherit before the half-brother. 


Question 5.—Two uterine brothers prepare and take 
their meals separately. Is this practice a sufficient evi- 
dence of the separation ? 


Answer.—When two brothers perform the s‘raddha of 
their father separately, and when they have separate trade 
and separate means of maintenance, they may be considered 


f AUTHORITY. 
Vyav. May. p. 184, I. 4. 
SHLZ 


a+ 
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separated, and in this case no documentary evidence is 
necessary. A verbal declaration of separation is also 
sufficient evidence in case the brothers have no property 
which they can divide. 


Surat, 4th September 1845. 
Authorities not quoted. 


AUTHORITY. 
* Vyav. May. p. 133, 1. 2— 


aTeareafa aegra ATT: | 


area mini 7 AEAT F | 
Rorsat aac: sana TTT, tl 
STATS TT TAT ITTAT TET: | 
farai priar ZTTIAIREQAT : | 
aaraar frar AR maA R NRPN | 
ECEACEUREK GACE ka baik Ai 


Nárada declares also other signs of partition: Separated but 
not unseparated, brethren, may reciprocally bear testimony, 
become sureties, bestow gifts, and accept presents. Gift and 
acceptance, cattle and grain, houses, land, and attendants, must 
be considered as distinct among separated brethren, as also the 
rules of gift, income, and expenditure. Those, by whom such 
matters are publicly transacted with their co-heirs may be known 
to be separate even without written evidence. (Borradaile, May. 
Chapt. IV. Sect. VII. para. 34.) 


REMARK. 
See also Introduction, § 4. II. 2. 


Question 4.—What are the signs of the separation of 
a father andason? A father and a son of his younger 
wife live in one and the same house. The son of the 
elder wife has been livingin a “Separate house for about 
20 years. The property of the father has not been 
divided, nor has the elder, wife’s son received any share. 
He was in the habit of performing the sacrifice called 
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‘Vais’vadeva’ t on his own account. Should he be con- 
sidered a separated member of the family? and can any 
man whose food is cooked separately perform the cere- 
mony, or is it a sign of separation? Since the death of 
the father the elder son has joined the family, and assuming 
the guardianship of his stepbrothers, has got them married. 
Can the stepbrothers claima share of the property acquired 
by the elder brother during the time he was away from the 
family. Can theelder brother claim a share of the ances- 
tral property ? 

Awnswer.—Those members of a family who individually 
perform the ceremonies of ‘ Vais'vadeva’ and ‘ Kula- 
dharma,’ t and have signed a Farikhat, may be considered 
separated. It does not appear from the Shastras that the 
elder son of a person is obliged to perform the ‘ Vais’vadeva’ 
on his own account, although his father and step-brother 
are united in interests and he himself lives and cooks 
his food separately in the same town without receiving the 
share of his ancestral property. A person may, however, 
perform theceremony by the permission of his father. 
The Shastra authorises the elder son of a man to take 
possession of the ancestral property, and protect his 
younger brother and mother. A son who has not made 
use of his father’s means, and who has declared himself 
separate and has acquired property through his learning, 
enterprize, &c., is not under the obligation of allowing 
shares of his property to his brothers. They can claim 
shares of the ancestral property only. 


Ahmednuggur, 13th April 1847.§ 


—— 


t This ceremony is performed for the sanctification of food before dinner. 
t The ceremonial worship of the tutelary deity. 


§ AUTHORITIES. 
Vyav. May. p. 129, L. 2. 
p. 133, l 2. 


Q 
f. 48, p. 2, Ll5. 
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AUTHORITY, 
Mit. Vyav. f. 48, p. 2, l. 5— 


farara aaan AR, | 
a : . 
faqaraiea Ja aai T eae Ih 
That which had been acquired by the coparcener himself with- 

out any detriment to the goods of his father or mother; or which 
has been received by him from a friend or obtained by marriage, 
shall not appertain to the co-heirs of brethren. (Colebrooke, Mit. 
Chapter I. Sec. IV. para. 2.) 


REMARKS. 


=]. For a full enumeration of the signs of a partition, see 
Introduction § 4, III. 2. 


2. The Shastri is right in not considering the separate per- 
formance of the ‘ Vais ’vadeva’ as a certain sign of ‘ partition,’ though 
it is enumerated in the Smritis among these signs. The general 
custom is, in the present day, that even undivided coparceners, 
who take their meals separately, perform this ceremony, at least 
once every day, each for himself, because it is considered to purify 
the food. We subjoin a passage on this point from the Dharma- 
sindhu :— 


Dharm. f. 90, p. 2, l. 3 and 6 (Bombay lith. ed.) :— 


qerraftanaseaat SRR ar | 
farah vaca afereerat fadtat i 
afara were griaa: patga cfr weiss N 


‘Rice mixed with clarified butter should be offered in the sacred 
domestic fire, or in a common fire. The oblations (at the Vaisva- 
deva) should be made in that fire, with which the food is cooked. 

; e Bhattojidikshita declares that, if mem- 
bers fu an undivided family prepare their food separatcly, the 
Vaisvadeva-offering may be performed separately (in each 
household) or not. 


Question 5.—A man had three sons. They used to 
live and take their meals separately in a house which was 
their ancestral property. They all subsequently died. A 
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son of one of them claims a moiety of the house from the 
son of the other. The defendant in this case takes no 
objection to the equal division of the house. The widow 
of the third brother has joined the plaintiff. 


The house, which is the ancestral acquisition of the 
family, appears to be undivided property. Should the 
above-mentioned claimants be allowed under these circum- 
stances equal or different shares in it ? 


AnsweEr.—Preparing food and taking meals separately 
by brothers is considered by the Shastras to be a mark of 
‘separation. According to this rule the three brothers 
are duly separated. Each of them has an equal share 
in the property. The widow of one of them should be 
allowed one-third of the house as the share of her husband. 


Surat, 29th November 1853.+ 


REMARKS. 


1. ‘Preparing food and taking meals separately’ is by itself 
not a sufficient proof of separation. See Introd. § 4. III. 2. 

2. Ifthe ancestral house was undivided, as stated in the ques- 
tion, the widow must be allowed the use of it, and has a lien on 
it for her maintenance, but can in no case inherit it. See Introd. 
§ 4. IV. Remark. 


Question 6.—Four uterine brothers lived separately 
in a house belonging to their father. They had neither 
divided their property nor passed deeds of separation to 
each other. They, however, used to take their meals 
separately. Afterwards all of them died. The eldest of 
them has left a widowed daughter-in-law. She.has a 
maiden daughter. Two sons of her father-in-law’s brother 
are alive. A creditor of one of them has attached the whole 
house. The widowed daughter-in-law has applied for 


T AUTHORITY. 
Viramit. Dayabhaga, f. 223, p. 1,1. 12. 
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the removal of the attachment from that portion of the 
house which consitutes her husband’s share. The ques- 
tion therefore is, whether, according to the Shastras, and 
by reason of the four brothers having lived separately, 
their property, excepting the house in dispute, should be 
considered as divided, and whether the daughter-in-law 
can claim a share of it ? 


Answer.—Although there is no documentary evidence 
to show that the brothers were separate yet, as their places 
of living, meals, and business, were separate, they should 
be considered separated. Their property, including the 
house in which they lived, must also be considered di- 
vided. When any one, after the division ofthe property in 
which he has a share is dead, his widow has a right to 
that share. 


Surat, 16th December 1847.+ 


The following genealogical table will be found to illustrate 
the question :— 
1 


Ramchunder. | 
2 | 3 4 5 
Sore Se een ee |e ee J | 
Govind, son. Narrayen, son. Vissoo, son. Wassoodew, son. 
| 8 | 9 
6 7 | | 
Hurree, son. |—!| Gunga, widow. Mahadeo, son. E son ; his 
aSa creditor attach- 
Claims removal ed the property. 
10 of attachment. 
Luxmee, daughter. 


t AUTHORITIES. 
Vyav. May. p. 129, l. 3. 
p. 132, l. 4. 
p. 134, L. 4. 
p. 134, L 8. 
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AUTHORITIES, 
1. Vyav. May. p. 129, l. 2— 
Safafearrearrart INARA MATA: | 
farfara mirga: | 
Farrmrrrar tar Nra RaR: | 


Yàjñavalkya states the modes of decision in case of denial of 
partition made by any one: “When partition is denied, the fact 
of it may be ascertained by the evidence of kinsmen, relatives, and 
witnesses, and by written proof, or by house or field” (separately 
possessed). Rorradaile, May. Chapt. IV. Sec. VII. para. 27. 


2. Vyav. May. p. 132, l. 4— 


grefa: | 
TUMTTATIT RAE FW ITAA | 
arai a À FATRA T Gra: Il 


' Brihaspati :—They who have their income, expenditure, and 
wealth distinct, and have mutual transactions of money lending 
and traffic, are undoubtedly separate. 

3. Vyav. May. p. 134, l. 4— 


TATRT RAAT CATT RUNIE TIARN: | 
A A 

Gat gitara farti aTa | 

qaga maar afara nfTT: I 

CHANT gia THAIN ATAAT: | 

YAajfiavalkya thus relates the order of succession to the wealth 

of one (dying) separated, and not reunited: The wife and the 
daughters also; both parents ; brothers likewise and their sons; 
gentiles, cognates, a pupil and a fellow-student ; on failure of the 


first among these, the next in order is indeed heir. (Borradaile, 
May. Chapter IV. Sec. VIII. para 1.) 


REMARK. 


The question states nothing about the brothers having carried 
on business separately. Ifthe Shastri is right as to this fact, his 
conclusions also would stand. . But the dining separately alone 
does not prove that the brothers were divided. If they were 
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undivided the widow is entitled to residence and maintenance as 
a charge on the property. B. H. C. R. IV. A.C. J. 73. But see 
also Introd. § 4. III. 2. 


Question 7.—Two brothers have been separate for 
the last 15 years, but they did not pass a formal deed of 
separation. One of them has now filed asuit for a share 
of the land held on Mirâs tenure. The other has an- 
swered that there is some debt, and that the property 
should be divided along with the debt. How should 
this be decided ? 


Answex.—When a formal deed of separation is passed 
in the presence of the kinsmen of the parties concerned, 
and when each member is put in. possession of his share 
of houses, lands, and other property ; the family should be 
considered as separated. When the members merely live 
and take their dinner in separate places in the same village, 
they cannot be considered separated. The property as 
well as the debt should therefore be ene divided in the 
case referred to in the question. 


Ahmednuggur, 28th“ April 1856. 


i 


AUTHORITY. 
i Vyay. May. p. 129, l. 2. 
See the preceding Question, Authority 1. 


Quesrion 8.—The parties are not able to produce a 
deed of separation. Itis, however, proved that the par- 
ties separated about 35 years ago, and that the deed of 
separation was then executed. Can the separation be 
considered established on other grounds than the produc- 
tion of the deed ? 


Awnswer.—As the evidence has proved that the se- 
paration took place, and that the parties concerned are in 
possession of their proper shares, the separation may be 


a 
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considered established. The production ofthe deed would 
have only strengthened the proof. 


Ahmednuggur, 2nd July 1847. 


AUTHORITIES. 


l. Vyav. May. p. 129, l. 2. 
See lI. Dig. Chapter IV. Q. 6, Auth. l. 


2. Vyav. May. p. 133, l 2. 
See II. Dig. Chapter IV. Q. 3. 


REMARK. 


See particularly Introduction, § 4. ITT. 1. 


9HL2 
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APPENDIX. 


ON A WOMAN’S SEPARATE PROPERTY. 
Translated from the Viramitrodaya of Mitramis’ra. 


SECTION I. 


DEFINITION AND THE VARIOUS KINDS OF 
STRIDHANA. 


1. Now, in order to declare the division of ‘woman’s Man's enu- 
meration of 


property,’ its definition will be given. se hapten ie 
In regard to that Manu says (IX. 194) :— pe Ai sees 


not a greater. 


“ That which was given to the bride before the 
(nuptial) fire, or in the marriage procession, and 
what has been given out of affection ; what she has 
obtained from her brothers, mother, or father, that 
is called the six-fold property of a woman.” 

The word six-fold (is used in the above text) in order to 
deny a smaller number, bat not in order to restrict a 
greater number. 

2. For this reason the Lord of Yogis (Yajiiavalkya, Woman’s 


uses in the verse II. 144) :— pied te ra. 


ñavalkya, and 


“ What was given to a woman by the father, Vishnu. 
the mother, the husband, or a brother, or received 
by her at the nuptial fire, or presented to her on 
her husband’s marriage to another wife and the 


99 


rest, is denominated ‘a woman’s property ; 


1. Compare Mitakshara Chapter II. Sect. XI. para. 4. 

2. Compare Mit. l. c. para. 1. and Maydkha Chapter IV. Sect. X. 
para. 2. The numbers appended to the texts of Vishnu, Nárada, 
Vásishtha and Gautama refer to the translations given from these Smritis 
in the Appendix to Dig. vol. I. 
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the words “and the rest’? Vishnu, also, enumerates more 


than six kinds of ‘woman’s property.’ For he says 
(XVII. 18) :— 


“« That which has been given to a woman by her 
father, mother, sons, or brothers, that which she 
has received before the nuptial fire, that which 
she receives on supersession, that which has been 
given to her by her relations, her fee, a gift sub- 
sequent, are called ‘ woman’s property.’ ” 

Nárada’s 3. Narada says (XIII. 8) :— 


enumeration of 


six sorts of ‘* What was given before the nuptial fire, what 
Stridhana t : 
be interpreted WaS presented in the bridal procession, her hus- 


tike Manw's. band’s donation, and what has been given by her 
brother, mother, or father, are termed the six-fold 
property of a woman.” 


(Here the statement) that (a woman’s property) is of 
six kinds must be explained in the same manner as in the 
passage of Manu (quoted above, para. 1). 


Woman's 4. And the word ‘ Stridhana,’ a woman’s property, 
Sasa Bs ie is (to be understood) according to its etymology (to mean) 
prer ` ‘any property owned by a woman.’ But its (meaning) is 

not restricted by any technical definition. For if (it is) 
admissible (to take a term in its) etymological sense, it is 
improper (to explain it by) a technical definition. For 
this reason the Lord of Yogis (Yajnavalkya) has used the 
word (ádi), ‘and the rest? in order to include property 
(acquired by) any of the common means of acquisition, in- 
heritance, purchase and the rest (mentioned by Gautama). 


Anobjection ©. But, if this (explanation of the word Stridhana) is 
iy oe (accepted), is it not improper that (certain acquisitions) 
ation of the Se a 
term Strt- 3. Compare Dayabhaga Chapter IV. Sect. I. para. 4. 
en 4. Compare Mit. Chapter II. Sect. XI. paras. 3 and 2. Gautama’s 

passage may be read at length Mit. Chapter I. paras. 8 and 12. Com- 
pare with this para. the discussion in I. Dig. Introd. p. lxv. 

5. Compare Mayúkha Chapter IV. Sect. X. para6. The passage 
of Katyayana, is however wrongly translated by Mr. Borradaile. 
Design (means) intent, &c. This translation is based on a correction 


of the Sanskrit text to wat qq aTqrarar6a |e 


ON A WOMAN’S SEPARATE PROPERTY. 


are denied (in the law books) to be Stridhana? For, 
under that (explanation) no acquisition made by a woman 
could be declared not to be ‘woman’s property,’ because 
such a statement would stand in direct contradiction to 
the (definition admitted). (But) Katyayana states, to this 
effect ,— 


“Whatever has been given to women under 
certain conditions or with a certain design, by their 
father, brother, or their husband, all that is de- 
clared not to be ‘ woman’s property.’ ” 


Condition is a restriction such as “ Thou must wear 
these ornaments, or other (property) which have been 
given to thee, at festivals and the like (occasions) only, not 
at any other time.” That which has been given, after 
such (a restriction has been made), is said to have been 
given under conditions. Design (means) the intent 
to defraud one’s coparceners; (e.g. if a person say at a 
division) “This property I have given to my daughter ; 
how can it be divided ?” 


6. The same writer (Katyéyana) declares also that 
property which has been gained by mechanical arts, or 
which has been received through affection from her 
female friends and other (strangers), is not the property 
of the woman (who obtained it), saying) :— 


“ But that, which has been gained by mechani- 
cal arts, or which has been received out of affec- 
tion from strangers, the husband possesses do- 
minion over that. Butthe rest is declared to be 
‘the woman’s separate property.’ ” 


If the term ‘woman’s property’ be taken in a tech- 
nical acceptation, then (presents from friends) cannot be 
‘the woman’s property’ because they have been given by 
other persons than a brother or those others (enumerated 
above paras. 1 and 3). Therefore property only which is 
different from such, (i.e. that only) which has been given 
by the father or the other (relations enumerated by 


6. Compare May. l. c. para. 7. 


69 
Continuation 
of the objec- 


tion. 
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Manu) and which is different from gains by mechanical 
arts and the like (can be called) ‘ a woman’s property.’ 


Refutation of 7, If (you argue in this manner for) the technical 
the objection. A j 
acceptation of the word ‘ Stridhana,’ I answer :— 


(Katy4yana) does not deny that such (property as con- 
ditional gifts, &c.) is (woman’s property,) but he denies that 
she (the woman who acquired it) can divide or other- 
wise (dispose over) it. Hence he uses in the second verse 
quoted the expression “ The hushand has dominion over it,” 
the meaning of which is, that the husband, not the wife, is 
at liberty to dispose of it. 


Special re- 8, But the denial that (conditional gifts, &c.) are ‘wo- 
futation of the 3 Vater, e 
first part of man’s property,’ made in the first verse (of Katyayana) is 
the objection. S150 reconcilable (with the literal acceptation of the word 
‘Stridhana,’) because the words ‘condition’ and ‘design’ 
are used, and because it is well known that such gifts have 


no effect. For Manu says (VIII. 165) :— 

“ When the judge discovers a pledge or sale, gift 
or acceptance made with a fraudulent design, or in 
whatever case he discovers a transaction to be con- 
ditional, let him annul that entirely.” 


Erplanation 9. The passage (of Manu VIII. 416) also :— 


of the passage è 
of Manu, de- ‘°° Three persons, a wife, a son, and a slave are 


ae od pad declared to have no property exclusively their 


peny: own, that which they earn, is acquired for the man 
to whom they belong’— 


refers, in the case of a wife, to gains by mechanical arts 
only, and the like, because itis natural to suppose (both 
Kátyśyana’s and Manu’s precepts to have sprung from) 
one root. 


Descriptions 10. The definitions of presents given before the nup- 
a tial fire and so forth have been given by Kátyáyana :— 


8. Thedifference between this and Sir W. Jones’ translation of Manu 
VIII. 165 arises out of a difference of the interpretation of the word 


Sqfy, which KullGka takes to mean “ fraud ;” while Mitramis'‘ra ex- 
plains it, para. 5, to mean “ condition.” 

10. Compare Mit. Chapter IT, Sect. XI. para. 5; and May. Chapter 
V. Sect. X. para. 3. 
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a. ‘* What is given to women at the time of their ©) pion eh ise 
marnage; near the nuptial fire, is celebrated by the nuptial fire. 
wise as ‘women’s property, bestowed before the 
nuptial fire.’ 

b. That, again, which a woman receives, while  (¢.) The gift 
she is conducted from her father’s house (to her the bridal Ea 
husband’s dwelling), is instanced as the property "°" 
of a woman, under the name of a gift presented in 
tne bridal procession. 

c. Whatever has been given to her through (c) 4 present 
affection by her mother-in-law or by her father- ws Ta 
in-law or has been offered to her as a token of 
respect, is denominated an affectionate present. 

d. What has been received by a woman from (a) A gyt 
the family of her husband at a time posterior to“ 
her marriage, is called a gift subsequent; and so 
is that, which is similarly received from the family 
of her father. 

e. Whatever is received by a woman as the (e) The fee 
value of household utensils, for beasts for burden, © “"”: 
for milch-cattle, or for ornaments to decorate 
herself with, is called her fee (s'ulka). 


f. Whatever a woman receives after marriage The afection- 
in the house ofher husband, or while unmarried in 4%) Candé: 
the house of her father, from her brother or from 
her parents, that is called an affectionate gift. 


The Kalpataru and other (works) read— 
“from her husband,” 
(instead of “ from her brother.’’) 


But (the meaning of) the words ‘a present before the 
nuptial fire and the rest’ is, though in accordance with 
the etymology, restricted by conventional usage, because 
they denote such (kinds of) woman’s property only (and 
not any other gifts presented before the fire &c.)* 


* The Sanskrit text is evidently corrupt in this passage, and I read 
Tea TA vq qina instead of SATs 


° 
` 


12 


Various de- 


fimitions of 


the term ‘fee. 
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11. The value of household utensils and the like, 
which is taken (by the parents) from the bridegroom and 
the rest for the giving of the bride, in the shape of orna- 
ments for the girl, is called her fee (s'ulka). That is the 
explanation given in the Madanaratna. 

But in the Mitákshará (Chapter II. Section XI. para. 
6) it is declared, that the price for which a girl is given 
in marriage, is the ‘ fee’ (s'ulka). 

But, in the case of either (explanation) (the property 
given) to the parents and the rest is clearly intended for 
the bride, because otherwise she could have no ownership 
(over such property), and, because for that reason, it 
would be improper to state that it is ‘ woman’s property.’ 

But JimGtavéhana writes (in the above s‘loka, Dayabh. 
Chapter IV. Section III. para. 20)“ Karminém,’ ‘ artisans,’ 
instead of ‘ Karman4m,’ ‘acts,’ and explains it in this man- 
ner: ‘that bribe which is given by artisans constructing 
a house or executing other work, toa woman for causing 
her husband or other (relations) to do work for them, is 
called her ‘ fee’ (s'ulka). It is the price (of labour) ; since 
its purpose is to engage (a labourer).’ 

Again (the same author) states (loc. cit. para. 21)-—Or 
a fee is that which is described by Vyasa— 

« What (is given) to bring the bride to her hus- 
band’s house, that is denominated her fee i 


The meanings that that is called a fee which is given by 
way of bribe or the like to induce her to goto the house 
of her husband. Both these kinds ef property fall under 
the ownership of the wife, because they are given to her. 
Therefore itis easy to understand that they must be called 
a woman’s separate property, just like other kinds of 
Stridhana. 


Definitionof 12. A present on supersession is called that which is 


a present on 


supersession. 


given to the first wife on the occasion of (her husband’s) 
taking another wife. Thus YAjfiavalkya declares (II. 
149) :— 

« T'o a woman, whose husband marries a second 
wife, let him give an equal sum (as a compensation) 


11. Compare May. l. c. sub finem. 
12. Compare Mit, Chapter II. Sect. XI. para, 34. 
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for the supersession, provided no separate property 
have been bestowed on her; but, if any had been 
assigned, let him allot half.” 


18. Kátyáyana gives a special (rule declaring), that _ Property 
: ; given for maine 

property may be given to females by their parents and tenance to fe 
other (relations) for their maintenance and similar (pur- "ales. 
poses). 

‘“ Separate property, excepting immoveables, is 
to be given to women by their father, mother, hus- 
band, brothers, and kindred, according to their 


means, as far as two thousands.” 


The meaning is that property other than immoveables 
and not exceeding two thousand K arsh&panas may be given 
according to the means (of the relations). 

So also Vyasa— 


“ A share of property, amounting to two thou- 
sand at the most, may be given to a woman.” 


Katyayana by saying “ as far as two thousand,” and 
Vyasa by using the words “at the most” show, that even 
a rich man must not give more to his female relations. It 
must be known that this restriction refers to gifts repeated 
in one and the same year. Therefore no wrong is done, 
if that, what is given for maintenance in different years 
exceeds the (limit stated above). For the gift is made in 
order to support (the woman) and two thousand (Kárshá- 
panas) are not sufficient (to do that) during her whole life. 


14. Manu (IX. 199) declares, that women are not free women have 


to dispose even over their separate property without the aia 
consent of their husbands : over their 


ase ee eg hy oe ge a ae ee se oo eee Se ee ee Oe a age S separate pro- 
13. Compare May. Chapter IV, Sect. X. para. 5. A Kárshápaņa is perty. 


a quarter of an ána. In the Sanskrit text read ETATE? instead of 
WATT. 

14. The difference of this and Sir W. Jones’ translation of this 
verse rests on the difference of the interpretations given by Mitramis’ra 
and Kullúka. Compare also May. 1. c. para. 8, where, however, Mr. 
Borradaile has wrongly adopted Sir W. Jones’ translation “ or even of 
the property of her lord without his assent.” Nilakantha, also, takes 
“ svakat ” &c., to refer to the Stridhana, and not to the husband’s pro- 
pert 


y. 
i 10 HL2 
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- © A woman should never expend money, belonging 
to her family, which is common to (her and) many, 
nor even her own (separate property) without the 
consent of her husband.” 
Nirhara means expenditure. 
A woman 15. But women are at liberty to dispose over some kinds 


has free dis- BiT p 
posal over pal: of separate property, as Kátyáyana declares, after having 


ticular kinds premised the definition of the term Saudáyika “ the gift of 
of Siidhana, o ffectionate kindred” :— 

“ The independence of women who have received 
Sauddyika-property is recognised in regard to that 
property ; for it was given out of menos for 
their maintenance.” 

“« The power is declared everywhere which 
women have at any time over the gifts of their affec- 
tionate kindred, both in respect of donation and 
of sale, according to their pleasure even in the 
case of immoveables.” 


But Narada declares that they have independent power 
over property given by husbands excepting immoveables— 


“ What hasbeen given by an affectionate husband 
to his wife, she may consume as she pleases when 
he is dead, or give it away, excepting immoveables.”’ 

The meaning is that, as regards immoveable property 
given by the husband, the wife is allowed to use it only 
by dwelling on it, &c., but not (to alienate it by) gift or 
sale, or in any other manner. 

Some declare that the passage of Katyayana— 


‘The widow ofa childless man who remains 
faithful to her husband, &c.,” 


refers likewise, to property other than immoveables 
only, which may have been given to her by her husband, 


15. Compare May. 1. c. para. 8, but Mr. Borradaile’s translation is 
not exact, Regarding Narada’s text compare May. 1. c. para. 9. The 
passage, “The widow of a childless man,” &c. may be read Mit. 
Chapter II. Sect. I. para. 18. 
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in order to bring (this passage) into harmony with Narada, 
But I have explained this matter at the occasion of the 
explanation of the text, “ A widow and daughters” likewise. 


16. Katy4yana declares also, that males have no power Males have 


to dispose over any kind of Stridhana, because they are naa rated 


not its owners :— parate proper- 


s Neither the husband nor the son, nor the 
father nor the brothers have power over a woman’s 
separate property, to take it or to give it away.” 


“ If any of these persons forcibly consume a wo- 
man’s separate property, he shall be compelled to 
make it good with interest, and shall also incur a 
fine.” 


` “ If such a person, having obtained her consent 
amicably, consume that (property), he shall be 
compelled to pay the principal, when he becomes 
rich (enough to repay it).” 

“ But if the husband have a second wife and do 
not show honour to his first wife, he shall be com- 
pelled by force to restore her property, though it 
may have been given to him out of kindness.” 


“ Tf suitable food, raiment, and dwelling be with- 
held from the woman, she may exact her own 
property and take a share (of the estate) with 
the co-heirs.”’ 


‘The meaning of the two (last) verses is this; if the 
husband, after having received the property of his wife, 
lives with asecond wife and shows disrespect to the first, 
the king shall forcibly compel him to restore the property 
received ; and if the husband does not give to his wife food 
dress, and dwelling, then those (things) also are to be 
exacted forcibly by the wife, or property which is sufficient 
to provide (them. ) 


16. Compare May. l.c. para. 10; and for the last two verses para. 
11, where, however, they are attributed to Devala. 
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A wicked 
wife deserves 
no separate 
property. 


A woman's 
separate pro- 
perty may be 
used by her 

husband in 
times of dis- 
tress. 
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17. It must be known that (this rule) also (holds good 
only) in case the wife is blameless. But a wicked (wife) 
receives no separate property whatsoever, as the same 
author declares :— 


“ A wife who acts unkindly towards her hus- 
band, who is shameless, who destroys his effects, 
and who takes delight m being faithless to his 
bed, is unworthy of separate property.” 


The words “fis unworthy” mean, that the separate pro- 
perty, which she may have received, shall be forcibly 
taken from her. A woman who acts unkindly towards 
her husband, is such a one who is always engaged in 
committing acts which are against the will of her hus- 
band. Another reading (of the above passage) is, ‘ one 
who acts against the rules of propriety’ (instead of one 
who is shameless}, “one who destroys her husband’s 
effects” (with omission of the word ‘ and’). 


18. Devala says :— 

“ Money given to a woman for her maintenance, 
her ornaments, her fee (s'ulka), and gains shall be 
her separate property. She herself exclusively 
shall enjoy it; her husband has no right to it except 
in times of distress.” 


‘“Ifhe gives it away or consumes it without 
necessity, he must repay it to the woman with 
interest.” 


Vriddhi (lit. inerease) means, according to the Smriti- 
chandriká, property given by her father or other (rela- 
tions} for her maintenance. But the reading in the 
Madanaratna is ‘ vritti,’ ‘ subsistence,’ and (this word is) 
explained (to mean) property given by her father or 


17. Compare May. l. c. para. 12. 

18. Compare May. l.e. para. 10.“ That which is received in honour 
of Gauri”? At the worship of Gauri, at the marriage and other cere- 
monies, the presence of women, whose husbands are living, is required, 
and such women receive presents of money, ornaments, dresses, &c. for 
their attendanee. 

Argument of the staff and loaves,” isthe argumentum 9 fortiori. 
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other (relations) for her subsistence. Gains means money 
which is received in honour of Gauri and other (deities) 
from anybody, whoever he may be. 

Without necessity means, without being in distress. 
Moksha (lit. letting go) means, abandoning, giving away. 
This (passage) refers to the case, when the separate 
property is used without permission. But if (a wife) 
consents, no wrong is done by using ( her property) even 
without (the pressure of) distress. 

The words “she herself exclusively” are intended to 
exclude her children, because the husband is already 
excluded by the words “ her husband has no right to it,” 
and because, through the exclusion of the husband the 
brothers and other relations, whose connexion with her is 
more distant than his, are clearly excluded according to 
the maxim of the staff and the loaves. 


77 


19. Since the words ‘‘exceptin times of distress” are Further spe- 


used, no wrong is done, if (a woman’s separate property 


the same author adds :— 

“ And a woman’s property may also be used (by 
the father) in order to relieve the distress of a gon.” 

From the preceding verses it must be understood that 
the husband (may do this). The word‘ son’ is meant to 
include “ the whole family.” The distress of such (a person) 
means the pain caused to such (a person) by the want of 
food and the like, in order to relieve that. The word ‘and’ 
indicates that the husband has a right to give away or to 
consume his wife’s separate property, without her permis- 
sion, in other difficulties which are caused by the want 
of money. 


Cifications re- 
A be a ; garding times 
is consumed against her will) in times of distress. Hence of distress. 


20. But, how can that (author Devala) declare, that there An objection 


exists a right to use or to give away another’s property 


is obviously) futile. But with the owner’s permission 
there is no objection (to using his property) even without 
(the pressure of) distress. 

That will be explained. 


19. Compare Mit. Chapter II. Sect. XI. para. 32. 
20, Compare Mit. l. c. paras, 31 and 32. 


against Deva- 
, 2 te la's rule re- 
without the owner’s permission ? For (such a statement futed. 
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Property pro- 
mised toa wife 


HINDU LAW; BOOK tI. APPENDIX. 


(The above rule of Devala is) not faulty, because it 
appears from special texts that (the husband) possesses 
ownership over (his wife’s property, to such an extent 
only) that he can expend it for the objects specified. 

Hence the Lord of Yogis, (Yajfiavalkya,) also says (II. 
148) :— 

“ A husband is not liable to make good, against 
his will, the property of his wife, taken by him in a 
famine or for the performance of some religious 
duty, or during illness, or while under restraint.” 


For the performance of some religious duty, (t.e.) for 
the performance of necessary, daily or occasional rites. 


While under restraint, (7.e.) when he has been incarce- 
rated by the king for (non-payment of) a fine or the like. 

But Vachaspati (Vivadachintamani, p. 264, Tagore) 
declares ‘ sampratirodhaka’ (translated by ‘while under 
restraint’) to be an adjective, belonging to, ‘during an 
illness,’ and to mean ‘ which prevents (the husband) from 
following his avocations.’ Though it has been stated (in 
the text of Yajfiavalkya), that the husband— 


Need not repay (his wife’s separate property) 
against his will,” 
still it must be known thatthis refers only to the case 
that he is unable to repay it on account of poverty 
and the like (reasons). But if he is able (to repay it), 
he must necessarily do so, even in case the property had 
been taken in times of famine or similar (misfortunes.) For 
the passage is proper only, if it is interpreted in this 
manner, and it 1s improper to give it this meaning that 
the repayment depends on his desire, even if he is able to 
do so. 

Since in the text the word ‘ husband’ is used, it must 
be known that he alone, (and nobody else,) has the right 
to seize the property of his wife and (he alone) need not 
repay it, unless he likes. 

21. The same author (Devala) declares also, that that 


by her husband which had been promised by a husband to his wife, must 


must be given 
up by his heirs, 


after his death be paid by his sons or other (heirs) ; 
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“ Property promised by a husband to his wife 
must be paid by his sons just as his debts.” 

Since the expression ‘ just as his debts’ is used, the word 
‘sons’ includes ‘ grandsons’ and ‘ great-grandsons.’ Hence 
it is understood, that, though sons have by their birth a 
right to the separate property (of their mother), still they 
cannot divide it during her lifetime. Thus the separate 
property of a woman has been described. 


SECTION II. 


SUCCESSION TO THE SEPARATE PROPERTY OF A 
WOMAN LEAVING ISSUE. 


1. Now the division of such (Stridhana) will be ex- Manuonthe 
plained. Forin regard to that Manu (declares IX. 192):— womans” on 

‘On the death of the mother, let all the uterine?”™ 
brothers and the uterine sisters equally divide the 


maternal estate.” 

Since in this passage the word ‘and’ is used, which has 
the same force as if a copulative compound had been em- 
ployed, it is clear that brothers and sisters together have 
a right to their mother’s property. The word ‘uterine’ 
serves to exclude (brothers and sisters) of the half blood. 

Devala says, 


s When the mother is dead, her separate pro- 
perty becomes the common property of her sons 
and daughters. The husband, the mother, a bro- 
ther or also the father inherit (the property), of a 
woman deceased without issue.” 

But it must be understood that brothers and sisters in- 
herit together, because in this (passage the words sons 
and daughters form) a copulative compound. 


1. Compare May. Chapter IV. Sect. X. para. 13. A copulative com- 
pound, according to the Hindu grammarians, presents the meaning of 
its several terms at once. See Mit. Chapter IT. Sect. III. para. 1, and 
notes, 


80 HINDU LAW ; BOOK II. APPENDIX. 


Beep a 2. And this rule (of Manu and Devala) refers to two 
vefers to the Kinds of Stridhana, viz. gifts subsequent and affectionate 
gift subsequent pifts of the husband. For Manu says again (IX. 195) :— 
and the affec- 


husbandonty, “ What she received as a gift subsequent and 


what she received from her husband out of affection 


shall be inherited, if she died in his lifetime, by her 
children.” 


A gift subsequent, which has been defined above (Sect. 
I. para. 10) and an affectionate gift of the husband, such 
separate property of a woman, becomes after the decease, 
(i.e.) the death ofthe woman, the property of her issue, 
(ùe.) her sons and daughters. In the phrase ‘ patyaujívati,’ 
(translatedabove by ‘ during his lifetime,’) the locative case 
indicates ‘contempt,’ and its meaning is ‘without taking 
into account the husband, though he may be alive.’ ‘This 
means that he (the husband) has no right tosuch (pro- 
perty) ; and because here the common term ‘ offspring’ is 
used, and (hence) female and male offspring equally are 
denoted, they (both females and males) inherit together 
the property of their mother, dividing it equally; and the 
sisters do not inherit first, and on failure of them, the 
brothers. Thus (this verse ought to be interpreted). 
If some sis- 3. And it must be understood that the word ‘ sisters’ 


ters are un: in Manu’s text denotes unmarried (sisters). 
married and 


some married Brihaspati (declares) likewise :— 
the former i 


alone „share «c A woman’s property goes to her children, and 
thers. the daughter shares with them, provided she 


be unmarried, but if she be married she receives 
merely a token of respect.” 


‘To her children’ (means) ‘to her sons,’ because the 
daughter is mentioned specially. Shares with them (7.e.) 
* receives a share equal to that of ason.’ She receives a 
‘mere token of respect’ means, something (very small) for 
the sake of honour, but not a share equal to that of a 
son. 


2. Compare Mayakha, loc. cit. 
3. Compare Mayttkha, loc. cit. para. 15. 
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4&4. Kátyáyana declares, that on failure of unmarried But, y all 


z TOR sisters are 
daughters, married ones also, whose husbands are living, married, those 
share equally with their brothers— whose hus- 

bands are alive 


“Sisters whose husbands are living, share with share equally 
: 99 with the bro- 
their brothers. thers. 


o. At the time of division a trifle must be given to Daughters’ 
the daughters’ daughters also. eee matt 
Manu also (gives a rule) to this effect (TX. 193) :— present. 
“ Even to the daughters of those daughters some- 
thing should be given, as may be fit, from the 
assets of their maternal grandmother out of kind- 
ness.” 
‘As may be fit’ (i. e.) ‘with regard to the usefulness (of 
the gift) and to their poverty and the like.’ 


6. And it ought not to be objected, that there is no rea- An objection 

son for giving a present to the daughters’ daughters, since se rs Pii as 
they have no right to the property (of their maternal grand- 
mother). For, though daughters have no right to inherit 
the property of their father, in case their brothers are 
living, still by virtue of a special text they receive a fourth 
share ; just so it is proper in this case (that granddaugh- 
ters should receive a trifle by virtue of the special text 
of Manu). Hence (because they have no right to the pro- 
perty) the words ‘out of kindness’ have been added. The 
words ‘out of kindness’ indicate, also, that in this case, 
(the gift) is not absolutely necessary. Butin the other 
(case, that of the daughters), (the gift of a fourth share) is 
necessary, because, (to withhold it) has been declared to 
be a sin by the text (of Manu LX. 118) :— 

“ But those who do not wish to give it shall be 


outcasted.”’ 
That is the difference (between the two cases). 
7. But the property of a mother, called Yautaka, goes The Yautaka 


exclusively to her unmarricd daughters, not to the sons, 22% £ the un- 
ENON oH oan 2? married daugh- 


4, Compare Mayukha, loc. cit. para, 15. ters alone. 
5. Compare Maytkha, loc. cit. para. 16. Read in the text of the 
Viramitrodaya NRT : instead of ARPM: 
6. Read in the Sanskrit TTA instead of ZINA. 
7. Compare Mayk ha, loc. cit. para. 17. 
lluL2 
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nor to the married daughters. This has been declared by 
Manu (IX. 131) :— 


“ The Yautaka property of the mother is in- 
herited by her unmarried daughters alone.” 


oe a Yautaka, being derived from the root, ‘yu, ‘to mix,’ ‘to 
taka. join,’ means etymologically, ‘ that which belongs to the two 
who are joined’ (7.e.)‘that which is given by the relations to 
the bride and the bridegroom, at the marriage ceremony 
when they are sitting on the same seat.’ But some (de- 
clare ‘that property given to the two who are joined in mar- 
riage is called Yautaka,) because at the marriage the man 


and the wife become one flesh.’ For the Veda says:— 


« Bone to bone, flesh to flesh, skin to skin ;” 
and the meaning is, that the bones and other parts of the 
husband and wife become one. Again others explain (the 
origin of the term) by means of the union (of the hus- 
band and wife), which takes place at tho marriage accord- 
ing to the meaning of (this) sacred formula :— 


“« Thy heart shall become mine, my heart shall 
become thine.” 
In the Nighantu (it is said) :~ 


“ That which belongs to the two who are joined 
is called Yautaka.” 


The word is also pronounced Yautuka, since the Kosha 
states, 


« Tt is called Yautaka and Yautuka.”’ 


Another ex- 8, Devasvimin says— 
planation of 


et in!  “ Yautaka is the property of the wife, which 
re she received in the house of her father, such pro- 
perty being distinct from that which she received 
in the house of her husband. For as the Dhatu- 
patha states that the root ‘Yu’ means both ‘to 
join’ and ‘to separate,’ Yuta means also ‘separation,’ 
and it is used in this sense (in the Nyayas'astra) 


where the term Yutasiddha occurs.” 
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That is wrong. For (Devasv4min’s explanation is) 
nothing but a fanciful fiction, since, there being no decisive 
reason to the contrary, he might (according to his etymo- 
logy) have defined Yautaka as the property received in 
the house of the husband, such property being distinct 
from that received in the house of the father. 


9. If there are several unmarried daughters they divide md iat al 
(such property) equally, because no difference(in the shares) ried daughters 


is mentioned, (and this is done) according to the maxim— ‘"*y share 


equally. 
“ Equality shall prevail, if (no other rule) has 
been mentioned.” 


10. Property of the mother which is different from the Strídhana, 
three kinds (mentioned above), goes to her daughters, and pier 
in the first instance to those of them that are unmarricd. P and 

: A ; autaka, 
On failure of them (it goes) to the married daughters, and to thedaughters 
amongst them first to those that are poor and next to a 
those that are rich and whose husbands are living, and on vided. 
failure of them to the widowed ones. 


Gautama states to this effect (XXVIII. 21):— 
“ A woman’s property goes to her daughters, 
unmarried or unprovided.” 


Unprovided means ‘childless,’ ‘ poor,’ ‘ unlucky,’ or 
‘widowed,’ according to Apararka and the author of the 
Kalpataru. Vijiianes ‘vara and the rest allow only the first 
two explanations (of the term). 


11, The Smritichandrika and the Madanaratna declare, The abore 
that, though in this (passage) the general term ‘a woman’s (4) p ee 
property’ has been employed, it refers to such (separate eine oo 

mritichand- 


property) only, that does not fall under tho three (cate- rixd and Ma- 
gories above mentioned). danaratna. 


12. But Jímútaváhana (Dayabhaga, Chapter IV. Sec- According to 
tion II. para. 13) and Smartabhattéchérya have declared 7t wáhana 


that, the passage of Gautama, above quoted, the passage of a the text 
(a) 


j Gautama, 
Narada (XIII. 2) :— and other pas- 
E BONES “ONLOLeN. 

para. 10, refer 

10. Compare Mayakha, loc. cit. para. 18. to the Yautaka 


12. Read inthe Sanskrit text of Narada zada instead of °”!Y: 
FRIO. 
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“ The daughters (shall divide) their mother’s 
(wealth); on failure of them, her (male) offspring ;” 


the passage of Kátyáyana— 
“< But on failure of daughters the inheritance be- 
longs to the son ;” 


the passage of Yajnavalkya (II. 118):— 


“ Daughters share the residue of their mother’s 
property after payment of her debts, and the (male) 
issue succeeds in their default ;’’ 


and other texts of the Smriti, which declare the necessity 
of the daughter’s inheriting their mother’s property, refer, 
in conformity with the text of Manu (IX. 181) :— 


‘The Yautaka is the share of the unmarried 
daughters ;” 


and with the text of Vasishtha (XIV. 23) :— 


“ Let the females share the nuptial presents 
of their mother ;” 


to the Yautaka only, because (otherwise) they (would) con- 
tradict the above (para. 1) quoted text of Manu (IX. 192). 


Explanations 18. Those two (authors Dayabhaga, loc. crt. para. 14) 
of ASN explain the word parinayya (nuptial present) to denote 
‘nuptial pre- that which has been received at the marriage (that is to 
nae: say), the Yautaka. In the Kalpataru and the Vivada- 

chintamani the reading parinayya is given, and the word 
explained to denote the paraphernalia of a woman, such 
as her mirror, comb, and the like. 

According to 14, But Vijidnes’vara declares that, a woman’s pro- 
es oleae perty, of whatever description it may be, goes first, though 
devolves ac- sons may be living, to the daughters, daughters’ daughters, 
cording to the š 3 
text of Gauta- and to the daughters’ sons, and on failure of these (heirs) to 


ma, quoted the sons. 
para. 10. 


But the (descent of) a childless woman’s separate pro- 
perty will be declared (in the sequel). | 


13. See Vivadachintamani, translated by P. K. Tagore, p. 269. 
Mit. Chapter. 14 See. II. Sect. XI. paras. 12 and 13. 
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15. In the passage of Yajitavalkya (II. 118) :— 
“ Daughters (share) the residue,” &c. ; 

not the daughters, alone, but by the words— 
“On failure of them the issue ;” 


the daughter’s daughter and the daughter’s son also are 
intended, according to the text of Narada (XIII. 2) :— 


“ The daughters (share) their mother’s (wealth); 
on failure of daughters their offspring.” 

In the latter passage, the word tad (crude form the 
3rd personal pronoun), which is contained in the word 
tadanvaya (their offspring), refers to the daughters, who 
are mentioned immediately before, and not to the mother, 
(as Jimitavahana thinks). 

Further, the offspring of a daughter may be female 
or male. Amongst them also the daughter’s daughter 
(inherits) first, and next the daughter’s son. For in 
the text of Yajfiavalkya (II. 146) also, which will be 
quoted below, (Sect. III. para. 2)— 

“ Ifshe have offspring, the (daughter’s) daughters 
take it).” 

The daughter’s daughters are intended because (other- 
wise the author) would be guilty of redundancy, as he 
has already mentioned the daughter’s (right to inherit- 
ance) explicitly in the text (II. 118 ):— 

“ The daughter’s share,” &c. 

The right of the daughter’s son is indicated by the 
(use of the) general term “ the daughter’s offspring.” 

But the right of the sons follows from the abridged 
conjunctive compound used in this text of Yajnavalkya 
(II. 118) :— 

“ Let sons divide equally the effects and the 
debts after (the demise of) their two parents ;” 


and that has been already explained above. 


15. See Mit. Chapter II. Sect. XI. paras. 12 and 13. 
Compare also Mit. Chapter. I. Sect. III. para. 1. In the Sanskrit 


text read AAUMAMGTRFNT: instead of NANKANA. 
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ae pr 16. But since in the passage (Y4jn. II. 118) :— 


explanation of 


Yomi “On failure of daughters the issue,” 


the word ‘ issue,’ may be fitly construed with the word 
‘mother’ (that stands in the beginning of the half verse) 
and in the genitive case, and since the daughters are 
mentioned separately, the sons and the rest alone are 
intended (by that word), and this is no superfluous repe- 
tition, because (here) the sons are declared to inherit on 
failure of daughters (while in the beginning of the verse 
their right was mentioned generally only). 


Vijñánes’ 17. But the meaning of the text of Manu (IX. 192) :— 


vara s explana- 
cea ioe ‘¢ On the death of the mother, let all the uterine 
quoted Section brothers and the uterine sisters equally divide the 
IT. para, 1. 

maternal estate ;” 


is this ; ‘all the uterine brothersand all the uterine sisters 
shall divide the maternal estate equally, (each class) at that 
time when their rights come into force. Butthe meaning is 
not, that both (sisters and brothers) shall jomtly divide the 
estate) in equal shares. For, since the words (brothers 
and sisters) do not form a copulative compound or an 
abridged copulative compound, they cannot be under- 
stood to present the meaning of their several terms at once. 
Besides the word ‘and’ (which connects the two terms) 
may be understood to connect them exclusively in their 
capacity as sharers of the property (without reference to 
time). Just in the same manner, if one says “Devadatta 
ploughs and also Yajiadatta,” it is not (necessarily) 
indicatéd thereby, that there is a complete conjunction 


16. Compare Mit. Chapter I. Sect. III. para. 12. 
17. Compare Mit. Chapter. II. Sect. XI. paras. 20 and 21. 


Here, and in the sequel, the word ‘ ekas esha,’ lit. ‘(the omission of 
some and) the retention of one term,’ has been translated by “an abridged 
copulative compound.’ It ought to be mentioned thet the Hindu 
grammarians do not consider the Ekas eshas, viz. terms like pitarau, the 
two fathers, instead of mother and father, bhratarah ‘brothers’ for ‘sisters 
and brothers’ to be abridged copulative compounds. But the latter 
translation will be easier understood by those who are unacquainted 
with native grammar, and it describes the real origin of these forms 
more correctly than the Hindu term. See also Mit. loc. cit. note. 
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(between the two persons not only as to the performance 
of the act but also) asto time. Though the right of both 
(brothers and sisters) to the maternal estate is established 
by another passage, the object of this text is to forbid 
by (the use of the word) equally, a division made unequal 
by means of preferential shares given to the eldest and the 
like. 

18. The word ‘ uterine’ is used in order to prevent half- The daughter 
brothers and half-sisters (from obtaining shares). To the ee RI 
same end Manu has declared, that a step-daughter born A Bi fa 
by a wife of the highest class, on failure of her offspring, caste. 
takes the property of a stepmother of a lower caste 
(saying, IX. 198) :— 

“ The wealth of a woman which has been in any 
manner given to her by her father, let the Brah- 
mani daughter (of her husband) take it, or lct it 


belong to her offspring.” 

Here (the author) intends a childless wife of the 
Kshatriya or any lower caste ; and the words ‘a Brahmani’ 
(daughter) includes any superior class. And this (text of 
Manu) is an exception to (the rule laid down in the verse, 
Yajiavalkya, lI. 146) :— 

- “The property of a childless woman gocs to 
her husband,” &c. 

Hence the daughter of a Kshatriya wife takes the pro- 
perty of a childless Vais’ya, and the daughter of a Vuis‘ya 
takes the property ofa childless S’/udra. On failure of such 
(step-daughters) their offspring take it ; and on failure of 
the latter, (the text of Yajfiavalkya II. 146)— 

“ The property of a childless woman,” &c. 
comes into force. 

19, Therefore they declare that the daughters and the rie daughters, 
rest have a right, in the first instance, to the property herit Cae 
of females leaving issue, and after them the sons and the £”¢ sons. 
rest. 

20. Jímútaváhana (Dayabhiga, Chapter IV. Section Pa kiN aaa 


CV- 

II. para. 2 8 ves the followin comment on this planation of 
P aq: ) gi & Manu IX. 192, 

( passage) :— -identical with 
- - that given 

18, Compare Mit. loc. cit. para. 22. abore, para. 1. 
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a. (Day. l. c. paras. 2—6.) It is proper that the uterine 
brothers and sisters should divide and inherit together. 
For, though in the texts of Manu, of Brihaspati, and 
of S’ankha and Likhita (the two terms ‘ brothers’ and 
‘sisters’ do) not (form)a copulative compound, still the 
same meaning may be derived from the word ‘and’ 
(which unites the two terms) and denotes ‘cumulation.’ 
Moreover the word ‘ and’ is proper to denote conjunction 
in time, in these (passages) also, because in the passage 
of Devala (Dayabhaga, loc. cit. para. 6) :— 


“A woman’s property is common to her sons and 
unmarried daughters,” &c. 


the copulative compound has been employed. 

_ b. (Day. l. c. para. 7.) Besides, if the daughters alone 
were entitled to the whole property of their mother, a 
special text, regarding the Yautaka would be meaningless. 
And itis not proper to say, that this (latter text) is intended 
to exclude married daughters by the employment of the 
term (kumárí) ‘unmarried daughter ; because their ex- 
clusion from every kind of Stridhana has been declared in 
the texts of Gautama (XXVIII. 21) and the rest, and 
because on failure of unmarried daughters, the married 
ones and the rest must be allowed to have a right to this 
(kind of property, the Yautaka) also. Therefore the deci- 
sion is, that sons and daughters* are intended by Manu 
and the rest to have an equal right to property reccived 
by a woman before the nuptial fire and the hke, and that 
daughters alone are intended to have a right to the 
Yautaka. 


c. But the gift subsequent and the gift of the affectionate 
husband, which alone are mentioned in the second text 
of Manu (IX. 195), include the gift received before the 
nuptial fire and the rest, because otherwise it would be 
useless that (the author) makes a fresh beginning in 
respect of the Yautaka. 


21. The opinions of the author of the Dayatattva and 
others agree with this view of Jimitavahana. 


* In the Sanskrit text read TAI: instead of JAVA, 
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22. My view on this (subject) is as follows :— Mitramis'ra’s 
Since there is no proof, that the mention of the gift ai howe 
subsequent and the rest includes (as Jimftav4hana asserts) rane ni 
(other kinds of Stridhana), the daughters in the first in- view, given in 
stance, have a right to all other property of their mother, ead oona 
except those two sorts (the gift subsequent and the affec- 
tionate gift of the husband) ; and after them the sons have 
aright to it. But tho special text regarding the Yautaka 
is intended to exclude the married daughters. If (you ob- 
ject to this), that (the exclusion of married daughters holds 
good) likewise in (the case of) other (sorts of Stridhana), 
(then I grant) that that is true. But (in regard of the latter 
the exclusion) is not absolute, while in the case of the 
Yautaka itis absolute. Therefore the opinion of the author 
of the Smritichandrika and of the rest is, that the Yautaka 
goes, on failure of daughters, to the husband or others 
(i.e. the woman’s parents) according to the diversity of the 
marriage rites, but not to the married daughters. 
23. But the view of Vijfiénes’varachirya is the follow- _ Exposition of 
ing. In general (the texts of the Smnitis) declare that the ile sant 


daughters shall take all their mother’s separate property. Pressey on 
(Now a rule) ought to be restricted (in its effects) by virtue ae refuation 
of atext only, that admits of no other explanation, (i.e. of saan 
no explanation that brings it into harmony with the first). 
(But) the texts of Manu and the rest do admit of another 
explanation (as has been shown above, para. 17,) and do 
not (necessarily) import the equal right of ‘the sons and 
daughters, because they (may be interpreted to) indicate 
merely the general right of sons. 

Nor does the word ‘and’ or the copulative compound 
(used by Devala) indicate the equality (of the son’s and 
daughter’s rights), because their use 1s justified also if they 
are interpreted to connect the (two classes of persons) in 
their quality as sharers merely (see above, para. 7). Other- 
wise (ifthis explanation were not admissible) the successiva 
right of a mother and a father (to the estate of their son) 
which is allowed in all the (law) books, would be impossible, 
as (in the passage of Yajfiavalkya, IT. 136) :— 

23. Regarding Yaja, II. 136, compare Mit. Chapter II. Sect. III. 
para. 2 sqq. 
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“The wife, and the daughters, also both parents,” 
&C. ; 


an abridged copulative compound is used; and (in the 
passage of Kátyáyana)— 


‘¢ That is desired for the mother and the father,” 
&c., 


a copulative compound. 


An objection 24. (If) it be objected that in the latter (case) those 
refuted. (copulative compounds) are proper (to be explained) as 
expressing merely the co-ordination of the verbal construc- 
tion in conformity with the passages of Vishnu (XVII. 
6, 7,)and others, but that the sequence of the persons ex- 
pressed by the words, though not corresponding (to the 
co-ordination of the verbal construction) is (for this reason 
only) compatible with (the use of the copulative com- 

pound), then (I answer)— 


In this (case of the sons and daughters) also let it be 
proper to (interpret) the copulative compounds, the word 
‘and’ &c. as expressing merely the co-ordination of the 
verbal construction, since the sequence of the persons ex- 
pressed by the words, which may be learnt from the texts 
of Yajfiavalkya and of Kátyáyana :— 


« After them the (male) issue.” 


‘¢ On failure of daughters the inheritance goes to 
the sons ;” 


does not correspond (with the co-ordination of the verbal 
construction). But it is impossible to interpret those (last 
passages) in conformity with the former and to consider 
them to teach something else. 


24. Vishnu, loc. cit., mentions the rights ofthe mother and of the 
father in two separate Sutras, This circumstance might be used by a 
pertinacious opponent in order to invalidate the objection advanced, para. 
23 sub finem. For it might be asserted that this text of Vishnu 
was the reason for allowing the abridged compound pitarau, the ‘ two 
parents,’ to denote the successive right of the mother and the father. 
In order to remove this objection Mitramis’ra adduces two texts of 
Yajnavalkya and Katyayana, where the successive right of sisters and 
brothers is likewise expressly mentioned. 
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(For) if the right (of sons and daughters) to inherit 
together, were established, then it would be right to limit 
their interpretation, and if the limitation were proved to 
be right, then the equal right (of sons and daughters) 
would follow. 


Thus there arises a reasoning in a circle. 
25. But, if you object, that (on the adoption of this _ Under Vij- 


interpretation) (Manu’s) special text regarding the gift peat 
subsequent and (the affectionate gift of the husband) be- kai 8 ue 
comes devoid of meaning, then I deny that. For it has a mgt subsea 
meaning, if interpreted in conformity with the view of the Sen P F 
author of the Chandriká (above, para. 22,) and the rest re- meaning. 
garding the Yautaka. For all the texts will be full of 

meaning, if, supposing the mention of the Anvádheya to 

include (all other kinds of Strídhana) and supposing that 

(text regarding the gift subsequent to declare the general 


right of the issue to inherit), the text 


“ After the death of the mother let the uterine 
brothers,” &c. 


and similar ones be taken to declare the equality of the 
shares and the like. Therefore everything is in order. 


26. But the illustrious Vidy4ranya has given both , Vidydranya 
‘ ; oat er a gives no dect- 
views, according to the Smritichandrika and the Mitak- sion onthe dis- 
shard, without giving a decision (in favour of the one or Pelee... ster: 


pretation. 
the other). 


27. But the right of daughter’s daughters and daugh- aii fs ra 
ter’s sons (to inherit) before the sons and the rest, is daisha to 
allowed unanimously by the authors of the Mitákshará, *"*erit. 
Chandrika and Madanaratna, as wellas the illustrious Vid- 
yaranya. 


28. a. But Jimitavahana, (Dayabhiga, Chapter IV. Jimutavaha- 


na makes the 
Sect. II. paras. 17—19) and the author of the Dayatattva sons inherit 
(assert) that the sons inherit immediately after the daugh- hye a 
ters, and not after the daughter’s daughters and the rest. daughters. 
For (according to him) it is not possible to construe in 
the passage of Nárada, 
“ On failure of daughters the issue (of) that in- 


herits,” 


92 


HINDU LAW 5 BOOK II. APPENDIX. 


the word ‘issue’ which designates the issue in the shape 
of sons and the rest, with (the word) daughter. 


For the word ‘ daughter’ which signifies a particular 
sort of progeny, cannot be construcd with (the word an- 
vaya which) also (denotes) progeny, since (both have the) 
same (import) and (therefore do) not (require each other 
as) correlatives (but a word meaning parent). Nor (can 
it be said that) the word tat (that) (in the compound 
tadanvaya ‘ issue of that’) is required as a correlative (of 
the word anvaya) because it denotes them (the daughters) 
in their quality as daughters only. 


b. Day. l. cit. para. 20. Besides, since the word 
s daughter” in the text of Yajfiavalkya (II. 118) standing 
in the nominative case and (the pronoun) ‘of them’ in the 
ablative case, cannot be construed with the term ‘ issue’ 
which requires the genitive case, (the term ‘issue’) must be 
connected with the term ‘mother’ (which stands in the geni- 
tive case), though (the latter) is separated by the interven- 
tion of other words. Since (the text of Narada, quoted 
para. 28 a) must have the same meaning as that (of Yajiia- 
valkya), (the term tadanvaya ‘ issue of that’) in the former 
(passage) also must denote the progeny of the mother, 
the sons and the rest, and not the offspring of the daugh- 
ters. 

c. Day. l. cit. 21. Moreover conformably with the 
passage of Baudhayana, 

‘s Male issue of the body being left, the property 
goes to them,” 
it is proper that the son who is the immediate issue of 
the body (of his mother) should inherit (her property) and 
not the daughter’s son, who is the mediate issue only of 
his mother’s mother’s body. 


99. That is foolish. 


28b. Read in the Sanskrit text aysqqqzaraeagra instead of 
NATN. 
28 c. The reading given by all our MSS, of Baudháyana is gzeqzag 


‘ Though other (relations) be alive, the property goes to them (the 
sons.)”” 
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a. Ifa word signifying ‘issue’ could not be construed Patera 
with another (word denoting) issue, then this construction na’s opinions 
could likewise not take place in the case of the word ‘ son’ Foe at 
and the like. (If you answer, that in the latter case) there is para. 
no objection to construing (one word denoting ‘ issuc’ with 
(another), because its connexion with that issue is certain, 
then (I answer that the case of the passage of Narada 


is) just the same. 


Were it otherwise, a construction like ‘ the daughter’s 
sons’ would not be admissible. Therefore this (first ob- 
jection of Jimdtavahana) is (caused) merely (by) ignorance 
of the theory of the (construction) of words. 


b. Though in the text of Yajiiavalkya, the mother’s Befutation of 
issue, (¿.e.) the sons and tho rest, have been mentioned, still DAS 
(that text) makes a repeated mention of the sons, whose 
right to inherit had been declared already by the passage 
II. 118, — 


“ Let sons divide equally,” &c.; 


in order to show that the conditions (of this right are) 
the payment of the debts and the absence of daughters. 
And (this meaning) remains uncontradicted even if (the 
sons inherit) after the daughters’ sons. 


29 a. Read in the Sanskrit text Aea-qCWaeaa, 


The argument is awkwardly arranged. Mitramis'ra means to say, if 
 SimGta were right, phrases like ‘ the daughter's son’ would be impossible. 
Then he makes the imaginary opponent answer, that there is a difference 
between this case and the construction of Nárada’s text, since in the 
phrase ‘the daughter’s son’ the grammatical construction and the 
proximity of the words make it necessary to connect the two words, 
while the construction is looser in Nárada’s text. To this Mitramis'ra 
rejoins, that the necessity of construing the word ‘ daughters’ with 
issue is just as urgent in the latter case, his reason, which he does not 
state explicitly, probably being, that the word tad in tadanvaya must 
be referred to the nearest term. The whole discussion is a specimen 
of the wretched quibbles, with which the Shastris amuse themselves in 
their Sabhas. 


28 6. Mitramis'ra agrees with Jimitav&hana in referring the words 
‘the (male) issue’ to the sons. But he holds, that the text does not 
teach their right to inherit immediately after the daughters. 
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c. But the text of Baudháyana, 

‘Issue of the body being alive,” &c., 
teaches only that male progeny, because descended from a 
common mother, (no matter whether in the first or second 
degree,) inherit her property, and, since the word ‘angaja,’ 
‘born from the body,’ has the same meaning as (apatya) 
‘progeny,’ it teaches also the right of both sons and 
daughters. It ought, therefore, not to be interpreted as 
teaching a nearness, which is contradictory to (the import 
of) other texts. Thus (this reasoning of Jimitavahana) 
comes to nothing. 


SECTION III. 


SUCCESSION TO A CHILDLESS WOMAN’S PROPERTY. 


1. In case of failure of progeny the Lord of Yogis 
(Yajfavalkya) says (II. 145) :— 
“ Her kinsmen take it, if she die without issue.” 


‘ Without issue’ means ‘without leaving either daughters 
or any other descendants down to great-grandsons ;’ ‘ if 
she pass away’ means ‘if she die ; her kinsmen, viz. those 
persons that are mentioned in the following verse. 


2. The same (author) mentions different heirs accord- 
ing to the diversity of the marriage rites (II. 146) :— 


‘The property of a childless woman, married in 
the form denominated Brahma or in any of the four 
(unblamed modes of marriage) and also (in the 


_ 


1. Compare Mit. Chapt. II. Sect. XI. paras. 8 and 9. 
2. Compare Mit. loc. cit. paras. 10 and 11. 


But Mitramis’ra’s explanation is different from Vijfidnes'vara, as he 
desires to make the passage agree with Manu's text—An atadguna- 
samvijtana bahuvrihi is a relative compound, where the thing ouly, 
and not the qualities by which it is characterised, are to be taken in 
connexion with an action, e.g. in the phrase, ‘ Bring him who possesses 
the spotted cows.’ The person only who is indicated by the relative 
sentence is to be brought and not his cows, the attribute by which 
he is described. 
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Gaindharva rite), goes to her husband; but if she 
leaves progeny, it will go to her (daughter’s} daugh- 
ters ; and, in other forms of marriage, it goes to her 
father (“and mother).” 


‘In the four (rites)? means‘ in those denominated 
Brahma, Daiva, A rsha, and Prajapatya.’ Since the words 
‘ api,’ ‘also’ (is placed in the text), the Gandharva rite is 
likewise included. Or, the compound (Brahmadichaturshu) 
being one of the class at atadgunasamvijiana bahuvrihi, 
the four first rites after the Brahma marriage (must be 
understood). (Interpreted) in this manner (the text of 
Yajiiavalkya agrees perfectly with that of Manu (IX. 196)-— 

‘s It is ordained, that the property of a woman 
married by the ceremonics called Brahma, Daiva, 
A’rsha, Gandharva, or Prajapatya, shall go to her 
husband, if she die without issue.” : 

3. The property of a childless wife married by the Ecplanation 
Brahma or any other (of the aforementioned) rites goes e nue Pas 
to her husband, and on failure of him, tothe husband’s 
nearest relations. 

For, as it is by the husband that the nearness to the 
possessor (the wife) is barred, the nearness to the husband 
must be made the principal consideration. 

But if she had been married by (one of) the remain- 
ing rites, the A’sura and the rest, (the property) goes to the 
parents, viz. to the mother and the father, since (the term 
pitri) is an abridged copulative compound. 


In this case it goes first to the mother and after her 
to the father, according to the principle laid down in the 
(section on the succession of the) Parents (to their childless 
son), and because there is no text enjoining the contrary. 


Hence Manu has in his text (IX. 197)— 


‘*But her wealth givenon the marriage called 
A’sura, or on either of the (two) others, is ordained, 


3. The principle laid down in the (section on the succession of the) 
Parents, see Mit. Chapt. II. Sect. III. para. 1, sqq. 
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on her death with issue, to become the property of 
her mother and father,” 
placed first the word mother in the copulative compound 
mat&-pitri, and thereby indicated the precedence of the 
mother. 
i Apena 4. Further, since it has been declared, that the mother 
of an unmar. herits (in the first instance) the property of a (pre- 
ried female. deceased) unmarried daughter, and on failure of her the 
father, it is proper that the same (order) should be observed 
here. 

For thus Baudhfyana says :— 

s The wealth of a deceased damsel, let the uterine 
brethren themselves take. On failure of them it 
shall belong to the mother, or, if she be dead, to 
the father.” 


ae 5. On failure of the two parents (the property) goes to 
parents. their nearest relations. 

Further ex 6. Inthecaseof any of the above-mentioned marriage 
tnt rites, if she have progeny; (i. e.) ifshe have issue, her pro- 
II. 146. perty goes to her (daughters’) daughters. And it has 

been stated above (Sect. II. para. 15) that the term 
daughters indicates here the daughters’ daughters. There 
it has also been said, that according to the text of Gautama, 
they inherit in the order of unmarried ones, &c., and that 
when the daughters divide their mothers’ property, a small 


portion should be given to the daughters’ daughters. 

And the daughters’ daughters being issue of different 
mothers inherit their grandmother’s property in unequal 
shares according to their mothers, just as grandsons 
(inherit) according to their fathers. For Gautama says 
(XXVIII. 14)— 

‘Or let the shares be adjusted among each class 


of sons according to their mothers.” 


4, Compare Mit. Chapt. II. Sect. XI. para. 20. 

5. “And the daughter’s daughters, being issue,” &c., compare Mit, 
Chapt. II. Sect. XI. para 16.—‘ Just as grandsons according to their 
fathers,” read in the Sanskrit text Raana instead of a. 

6a Regarding Jimutavahana’s opinion, see Mr. Colebrooke’s note 
to Dáyabhága, 4. 
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64. But Jimdtavahana (Dayabhiga, Chapter IV. Sect. A : 
IIT. para. 4), states, that this text (Manu IX. 196) declares tion of Manu, 
the disposal of that wealth which had been received / 196. 
during (the celebration of) the Brahma and the other 
(above-mentioned) marriage rites, but not that of the entire 
property of a woman, who was married according to (one 


of) those (rites). 


For (the assumption that) the term ‘inthe Brahma and 
other marriage rites’ is to be connected with (the words) 
‘whatever wealth,’ that this connexion is one of (time) 
present (and hence the locative) metaphorically expresses 
time, is preferable to (the view that) (the term ‘in the mar- 
riage rites’) refers to the woman who has been married 
according to them, that the connexion is based on the past 
marriage act (and that hence the locative casc) metaphori- 
cally indicates (the woman married). 

7. The author of the Diyatattva following (Jimitava- The anthor 
hana) (gives) the same (explanation). A ae 
8. That is not clever. For, as in the preceding text, “ alii 
it had been stated in general terms, that the kinsmen take of Jimétavd- 
the property of a wife deceased without leaving issue, and "*"** view 
as hence arises the desire to know, of what description the 
childless widow (must be) and who the kinsmen are, it 
is proper that the terms “ in the Brahma rite,” &c. should 
qualify these words. And the principle of interpretation, 
based on the connexion of present and past time, is like- 
wise of no use. 


For, in the case of either (of the proposed interpretations) 
(the acts of giving the property and of marrying the woman 
ure) equally past at the time when the property is divided, 
and hence the co-ordination in time of the acquisition 
of the wealth and of the marriage rite proves nothing. 
Besides it is of greater importance (tə indicate) the rela- 
tion of wifehood which arises through the marriage rite 
(than to indicate the time). 


9. But what she obtained from her parents after her Property re- 


7 . eee: . : ; ceived after 
marriage, according to whatever rite (it may have been MArAADE S ON 


celebrated), that goes to her brothers. In regard to this the parents 


os n goes to the 
Kátyáyana says— brothers, 
Hie 


-ayerische 
i cieatsbibliothek 
Munchen 
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“ And whatever immoveable property has been 
given by the parents to their daughter, that goes, in 
case she dies without issue, always to her brothers.” 


But Vis’varupa and Jimitavahana (Dayabhiga Chapter 
IV. Sect. III. paras, 12—15) declare that that property 
goes to her brothers, which had been given to her by her 
parents, whilst she was unmarried, because that which she 
obtained after her marriage is ‘a gift subsequent,’ and 
because that which she received at the marriage ceremony 
goes according to the diversity of marriage rites to her 
husband or to her mother and father. 

That is wrong. For (the text of Kátyáyana) refers to 
immoveable property, and hence is not contradictory (to the 
other ones). And itis wrong to contend (as Jimitava- 
hana does) that the term ‘immoveables’ includes the 
moveables according to the maxim of the staff and loaves 
(the argumentum a fortiori). For that maxim does not 
apply to an exception. 


The s'ulkt 10, But the fee (s'ulka) goes to the uterine Poe 
goes t te Mor Gautama declares (XXVIII. 22)— 
‘The sisters fee belongs to her uterine 


brothers.” 
On failure of uterine brothers (it goes) to the mother. 
For the same author says— 
“After (them), it goes to the mother. Some 
declare, that (the mother inherits) first.” 
(The latter is) the view of others (not that of Gautama). 
Property 11. Property given (to the wife) by her kinsmen, 
A se Pa belongs, if she die without issue, first to her kinsmen ; on 
to them. failure of them (it goes) to the husband, according to a 
text of Kátyáyana— 
= What was given by the kinsmen goes to them, 
and on failure of them to the husband.” 


Brihaspati 12. Regarding the case, that none of the above men- 


enumerates ° ° s p oa 
some remoter UOned heirs to a childless woman’s property be living, 
heirs toa child- Br ihaspati say s— 
less woman's : z 
property. 10. Mit. Chapter II. Section XI. para. 14. 
. 11. Compare May. Chapter IV. Sect. XI. para. 31, and the note. 


12. Compare May. loc. cit. para. 30. 
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“ The mother’s sister, the maternal uncle’s wife, 
the paternal uncle’s wife, the father’s sister, the 
mother-in-law, and the wife ofan elder brother are 
pronounced to be similar to mothers. If they 
leave no legitimate offspring of the body, no step- 
son, nor a daughter’s son, nor their son, then the 


sister’s son and the rest shall take their property.” 

Here the term ‘legitimate issue of the body? must be 
understood to include sons and daughters, because those 
two bar (the rights of) all other (heirs). 

13. And the order in which they bar (the rights) has Ades eden and 
been declared above (Sect. II. para. 27.) and the term ce aurea 
‘son’ denotes the son of a co-wife, by virtue of this text of ter’s son, etc. 
Manu (IX. 183) :— 

“ If among all wives of the same husband, one 
bring forth a male child, Manu has declared them 
all, by means of that son, to be mothers of male 
issue.” 


But the word ‘ son’ is not to be construed with the word 
legitimate (issue) of the body. For (in that case), it would 
be destitute of meaning. Besides, (under that interpreta- 
tion), asister’s son and the rest would be entitled to inherit, 
though a stepson might be living, and that is opposed to 
immemorial custom. 


14, And thus on failure of the daughter’s son, the — Recapitula- 
legitimate son of the body and the rest (viz. his son and je a Are 


grandson) inherit, on failure of them the stepson. daughter's son. 


The term “ their son ” includes the sons ofthe legitimate 
son of the body and of the stepson, though the words 
‘aurasa’ and ‘ suta’ are separated from the term ‘ their son,’ 
by (the intervening term ‘the daughter’s son’); and it does 
not refer to the immediately preceding ‘ daughter’s son,’ 
because the daughter’s son is excluded from offering 
funeral oblations (to his great-grandmother). 

And thus on failure of (all heirs down to) the daugh- 
ter’s son, first the legitimate son of the body inherits, after 
him his sons and grandsons. 


13, Add in the Sanskrit text the word YZ after arata AET. 
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For, since according to the text,— 
‘“ Sons and grandsons must pay the debts (of 
their ancestors),”’ 


they are obliged to pay the debts, and since, besides, they 
are obliged to offer funeral oblations, it is proper that 
they should take the inheritance. 


On failure of these, (the inheritance devolves) on the 
stepson, his sons and grandsons, because, under such 
circumstances, these offer the funeral oblations and pay 
the debts, and because it has been ordained in this manner 
in the above text of Manu (IX. 183). 


The sisters lö. ‘Then, on failure of these, though Sapindas, such 
son anil the as a father-in-law, may be living, the sister’s son and the 
a Pe ey rest have a right to inherit, according to the scale of their 
the _stepson’s nearness mentioned in the text of Brihaspati, the property 
en of their mother’s sister and the rest, by virtue of that spe- 

cial text (of Brihaspati) which cannot have any other appli- 
cation, 

Females are 16. But a daughter-in-law and the other (female rela- 
excluded. tions) receive merely food and raiment, because their near- 

ness (to her mother-in-law) as a Sapinda relation has no 
force, it being opposed by special texts. For the Veda 


(declares )— 

“ Therefore women have no right to use sacred 
texts or to a share,” 
and Manu gives, in conformity with that (passage,) the 
(following) text— 

** Women have no right to use the sacred texts 
and no right to a share, they are (foul like) false- 
hood. That is a settled rule.” 


16. The words attributed here to Manu are apparently intended 
as a quotation from Manu, IX. 18. But there, in our text, the most 
important word ‘ adéySh,’ ‘ have no right to a share,’ is not to be found. 
The edited text, whieh is supported by the authority of Kulldkabhatta, 
reads ‘amantraéh.’ Itis not likely, that solatea writer as Mitramis're 
should have had before him a redaction of Manu different from 
our own. I am, therefore, inclined to assume that the difference in 
the reading is owing to a lapsns memorize onu the part of Mitra. 
mis’ra, who no doubt quoted here, as usually, from memory. 


ON A WOMAN’S SEPARATE PROPERTY. 


Besides the established doctrine of the Southern lawyers 
such as the author of the Smritichandrika, and of all the 
Eastern lawyers, of Jimtitavahana and the rest, is, that 
those women only have a right to inherit, whose claim has 
been particularly mentioned in special texts such as— 


“ The wife, and the daughters likewise,” &c., 
but that (all) others are prohibited from receiving shares 
by the (above-quoted) texts of the Veda and of Manu. 


Thus the division of a woman’s separate property (has 
been explained). 
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NOTE ON SOME CASES UPON THE SUBJECT 
OF STRI'DHANA. 


The learned translator, Baboo Prossonno Komar Tagore, of 
the Vivadachintamani, in a synopsis deduced from that and 
other works, says (Section XII.) “ any property which a woman 
inherits is her stridhana, that is, peculiar property. Hence any 
property of her husband which she inherits shall on her death 
be received by the heirs of her peculiar property. But according 
to the Smritisdra such property cannot be siridhana. Hence 
the heirs of her husband shall receive it.” 


In Section XI. he says “a widow inheriting her husband’s 
property can enjoy it for life, but cannot sell or make a gift of 
it at her pleasure.” Ina case at Calcutta Weekly Reporter III., 
Civil Rulings 100, these passages are referred to, rightly, as limiting 
the widow’s power of disposition, but what is said in the same 
case of the doctrines of the Mitakshara as to the constituents of 
“stridhana” is partly founded on a mistake, and affords no use- 
ful guidance. It is said that “ property devolving by inberitance 
on a woman is not her stridhana in the sense in which that word 
is used by Manu.” The question was rather “what is the extent 
of a widow’s power over the different parts of the stridhana 
according to their sources, under the law of the Mitakshara ? 
Further on, an apparent contradiction is relied on as impairing 
the force of the explanation in Mitakshara, Chapter II., Section 
XI., but the contradictory passage quoted as from the Mitakshara 
in Strange II. 253 is really taken from Colebrooke’s translation 
of the Dayabhaga, and is S'rikrishna’s Summary of the doctrine 
of Jimutavahana (see Colebrooke’s Dayabhaga, page 224, W. 
Stokes’ Hindu Law Books, page 352), which differs entirely 
from that of the Mitakshara on this point. The want of cases 
resting on Vijfianes’vara’s interpretation of “ stridhana”’ is easily 
accounted for, by the circumstance that it is only rarely that any 
practical difference arises, whether his interpretation or that of 
the Bengal school be adopted. In a subsequent case, at page 
141 of the volume above-quoted, it is said that “ the text clearly 
confines ‘ stridhana’ to be some sort of special separate property,” 
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which, as has been shown, is directly the reverse of Vijnanes vara’s 
meaning. If any doubt be felt on this point, it may be removed 
by a reference to Colebrooke’s notes on paras. 2 and 3 of Section 
XI., which show conclusively that he understood the text, and that 
the Native commentator Balambhatta understood it in precisely 
the same sense as that here assigned to it. Thejudgment goes on to 
support the restrictive interpretation of “ stridhana” by the analogy 
of the Bengal law, and it is said “ The separate property of ladies 
of rank in this country very often devolves on their successors by 
inheritance....... ».-.. All such would be stridhana.” But if 
the text of the Mitakshara is to be deserted it is of importance 
to observe that “stridhan which has once devolved . 

. ceases to be ranked as such” (Macnaghten, Hindú 
Law, I. 38), so that the supposed application of the term 
“ inheritance” fails. In the recent case of Bhugwandeen Doobey 
vs. Myna Baee (Calcutta Weekly Reporter IX., Pr. Ca. 23) the 
Privy Council have laid down that neither moveable nor im- 
moveable property inherited by a widow from her husband is 
“ stridhana.’”’? All that it was necessary to decide for the pur- 
poses of the case was that neither class of property was alien- 
able by the widow. Their Lordships appear to have considered 
that they could not hold this without saying that such property 
was not“ stridhana :” and taking “‘ stridhana” in the limited sense of 
the Bengal school this would be so, but not, it is submitted, if the 
word be taken in the wider sense which Vijnanes’vara contends 
for. In the same judgment it is said that the mention of the 
husband as an heir (failing descendants) in para. 25 cf Chapter II., 
Section XI., of the Mitaksharaé is an argument to show that by 
“ property acquired by inheritance,” in para. 2 no more can have 
been meant than property so acquired during the husband’slife. But 
to this there are two objections—first, that Vijiianes’vara expressly 
argues against any narrowing of the etymological sense of stridhana; 
and secondly, that, in treating of the whole subject of the inherit- 
ance to a woman’s property, it was necessary to include those 
cases which would, from their nature, prevent the existence of one 
or more particular species of the genus “ stridhana.”’ No one would 
contend from the mention of the parents asa man’s heirs (Chapter 
IIL., Section I., para. 2, Section III.) that the rules of inheritance 
to a male’s property apply only to property acquired during - 
the parents’ lives. But what it appears ought to be conclusive 


NOTE ON THE SUBJECT OF STRI’DHANA. 105 


of the question to one who bears the whole of the Mitakshdra on 
Inheritance in recollection is this, that in Chapter II., Section I., 
Vijfiénes'vara arrives by a long and elaborate argument at the 
conclusion (para, 39) that “a wedded wife being chaste takes the 
whole estate of a man who being separated from his co-heirs and 
uot subsequently reunited with them, dies leaving no male issue,” 
and that after thus vesting her with the whole estate he provides 
no rule whatever for its further devolution, unless it be identified 
with her stridhana, as subsequently defined by him. It is not tobe 
supposed that he would leave this important matter unprovided 
for: it is almost inconceivable that he should not have seen that 
Section XI., paras. 1—4, must, following Section I., lead to the idea 
that property inherited from a husband was meant to be included 
in stridhana,” or that, if this really was not his meaning, he should 
aot have guarded his readers against an error into which they 
must necessarily fall. So also as to property inherited by a 
daughter, no rule except as to stridhana, is provided. 


It is satisfactory, considering the hold that the doctrine which 
we are considering has obtained on the Courts, that the practical 
results of these different views of the comprehension of the 
term stridhana differ much less than the theories from which 
they spring. A widow, according to the Mitakshar4, “takes 
the whole estate” of a separated coparcener; but having taken 
it she may still be under restrictions as to its employment, just 
as a male proprietor is in the case of ‘ancestral property in which 
others are interested. The Mayikha, quoting Narada (Chapter 
IV., Section X., para. 9), says that even over what was expressly 
bestowed upon her by her husband the widow’s power is restrict- 
ed in the case of immoveable property. ‘She may consume 
{such a gift) as she pleases after his death, or give it away, 
excepting immoveable property.’ The same restriction applies 
a fortiori to land inherited from her husband without any express 
gift; but this restriction is not inconsistent with the Hindú 
lawyers’ notions of proprietorship. ‘‘ Neither father nor grand- 
father (is master) of the whole immoveable estate” (Mitékshara, 
Chapter I., Sec. I., 21,23). He is “subject to the control of his 
sons and the rest in regard to the moveable estate” (Ibid., para. 
27). Women, though te be honoured (Colebrooke’s Digest, Bk. 
IV. T. 43), are in no case to be independent (Ibid. T. 67). A hus- 
band can in emergencies make use of their “stríidhana” (V. Mayúkha, 
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Chapt. IV., Section I., para. 10; Mitákshará, Chapt. II., Section 
XI., para. 31); and Vijiianes vara (Mitakshara, Chapt. II., Section I., 
para. 25), while insisting on women’s capacity to inherit, admits 
with Narada that they have “no right to independence,” no right, 
that is, to dispose at pleasure of property though their own, and 
therefore included in “ stridhana” by the Mitakshara, except that 
over which unlimited power is conferred by expresstexts, exceptions 
to the general rule. These texts do not confer any such power 
over property inherited from the husband, and on this principle the 
decision of the Privy Council is to be supported, as unquestion- 
ably sound, though the property to which it related was really 
stridhana. : 


-~ As to what follows on the widow’s death her inheritance implies 

that she had no son; and if she have a daughter, that daughter 
succeeds equally whether the property be regarded as “ stridhana” 
or not. If she have no daughter, the peculiar doctrine of the 
Mitakshara as to the devolution of the estate (see Digest, page 
212), which prevents, in all ordinary cases, its alienation from the 
husband’s family, appears to be a complementary or compensatory 
one as compared with that of the Mayúkha, and thus to confirm 
the view here taken of Vijfianes’vara’s theory of the stridhana. 
The daughter’s daughter may inherit, but, on the other hand, 
the husband and his family are made heirs of property which 
according to the Mayúkha &c. would be taken by the family of 
the deceased wife or widow, - 
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On the Judgment of the Mudras High Court in the Appeal Case 
Sengamalatthamal vs. Valaguda Mudali, No. 505 of 1866, Madras 
High Court Reports ITI., 312. 


e 


1. The points involved in this judgment which have a spe- 
cial interest for the lawyer in Western India are— 

(a) The fact that the Madras High Court discredits the 
_ opinion of the author of the Mitákshará, that property inherited 
by a woman is stridhana, or at all events descends to her daughters 
and other heirs, as other particular kinds of stridhana are generally 
held to do. 

(b) The fact that the Madras High Court holds that, Vijñá- 
nes vara’s opinion having no weight, property inherited by a 
woman from her own family must be inherited by her blood- 
relations. 

2. As regards the first point, the Court asserts— 

(a) That Vijfianes’vara’s opinion stands opposed to that of all 
the other Hindu lawyers; 

(b) That he has given a too extensive and improper interpre- 
tation to the word adi, ‘and other,’ which occurs in Yajinavalkya’s 
text ; and 

(c) That either his opinion must be rejected, or that we must 
understand that though Vijianes‘vara calls all separate acquisi- 
tions of a woman stridhana, he nevertheless does not mean to 
say that all kinds of stridhana descend in the same manner. 


3. As regards the suggestion that Vijfines’vara should have 
intended the rules given, Mit., Chapter IT., Section XI., paras. 9 sqq., 
to apply to some kinds only of that property classed by him as 
stridhana, its inadmissibility becomes clear, it is submitted, if the 
beginning of para. 8 is kept in mind. Vijfanes‘vara says, para. 8: 
“ A woman’s property has been thus described. The author next 
propounds the distribution of it?’ [or more literally “ of that”). 
It evidently goes against all rules of interpretation to suppose 
that the word ‘that’ or ‘it’ refers to a part only of the subject 
previously defined. 

4. As regards the charge brought against Vijfianes’vara, that 
he interpreted improperly and too widely Yajiiavalkya’s expres- 
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sion 4di, ‘and other,’ by substituting ‘‘and (any) other (separate 
acquisition)” for “ and other acquisitions of the same kind,” it 
would, on further consideration, seem just as little tenable as the 
alternative interpretation of Vijfidnes’vara’s words rejected above. 
Yajfiavalkya’s term 4di, ‘and other, would, according to the 
common use of the Hindwseientific writings (i.e., Sutras, Smritis, 
and other Institutes) admit, if taken by itself and irrespectively 
of other passages, of several interpretations. 

Tt might mean— 

(a) and other (property of the same kind), 

(b) and other (kinds of property mentioned previously in this 
work or by other lawyers), 

(c) and other (kinds of property commonly known to be stridhana), 
- (d) and (any) other (separate acquisition). 


The authors of the Institutes of Hindu Law (Shastras) aim chiefly 
at brevity, because their compositions were mtended to be learnt 
by heart, and they very frequently sacrifice clearness to brevity. 
For they considered clearness of less value, because their works 
were only composed in order to be taught in the Brahminical 
schools or charanas, and were copiously explained by the masters, 
who had received the meaning of the manuals, either immediately 
or mediately, from the authorsthemselves. In order to attain this 
much-desired brevity, they particularly gave to small words like 
adi, ‘and other,’ tti, ‘thus,’ cha, ‘and,’ a pregnant meaning. It re- 
quires a close and attentive study of each Shastra in order to be able 
to decide whether the Hmdu commentators are right or wrong in 
their explanation of such words, and in the consideration of such 
questions it should always be borne in mind that a good many 
interpretations found in our written commentaries were taught 
by the old authors and their sueeessors in the schools. 


These remarks will show on how dangerous a ground those 
tread who, without very strong reasons, forsake the manner of 
interpretation adopted by Hindi commentators, especially in the 
case of men who enjoy so general a reputation for learning in the 
Shastras as Vijndnes’vara has done for the last four hundred years. 

Fortunately, however, we are not dependent on this general 
train of reasoning for the vindication of Vijfidnes‘vara’s explanation 
of the words ‘and other.’ Vijňánes'vara could only explain ‘adi,’ 
as he does, by ‘and (any) other’ (separate acquisition) ; 
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(a) Because Yajiiavalkya had declared (Mit., Chapter I., Sec- 
tion III., para. 8 sqq.) that daughters inherit the stridhana of 
their mothers. 

(b) Because Y4jfiavalkya had declared (Mit., Chapter IT.,Section 
I.) that widows inherit the estate of a separated husband who dies 
without heirs in the male line, and Vijfianes vara had shown that 
such an estate becomes the property of such widows (see particularly 
ibidem, para, 39). 

(c) Because Yajiiavalkya had declared (Mit., Chapter II., Sec- 
tion II., paras. 1—4) that a daughter inherits the estate of her 
father on failure of a widow. 

(d) Because Yájñavalkya had declared (Mit., Chapter II., Sec- 
tion III.) that a mother inherits the estate of a separated pre- 
deceased son, on failure of wives, daughters, and daughters’ sons. 

(e) Because Yajiiavalkya had declared (Mit., Chapter IT., Section 
V.) that a paternal grandmother and other female relations like- 
wise are capable of inheriting the estate of a predeceased grandson 
&c. As all these passages precede the definition of the term stri- 
dhana, itis clear that the term 4di, ‘and other,’ used in the latter, 
must have reference to them, and that it must be intended to include 
all the property inherited by a woman under the above passages. 

If Vijiianes’vara includes in the meaning of adi also other 
separate acquisitions by seizure, finding, &c., that seems to have 
been done on account of the diversity of the opinions of the older 
Snritis on the subject of stridhana. For it is the principle of 
Hindu lawyers, in case the Smritis vary in the enumeration of 
particular objects to be classed under one head, to admit all the 
objects enumerated by all the Smritis, in order to maintain their 
ekavakyata, or ‘general harmony.’ 

Vijfianes’vara’s reasoning seems to have been this: “ Inherited 
property must be included by the word ‘adi,’ and as regards other 
kinds of gains the Smritis give so many different statements, 
that it 1s as well to include ‘any kind of separate acquisition,’ and 
to apply the general rule. If the literal sense be admissible, 
a technical acceptation (of a word) is improper.” (Mit., Chapter 
II., Section XI., para. 3.) 

In this definition of the word stridhana Vijiianes vara does not 
stand alone. It is upheld by his commentators, Vis ves’ vara and 
Lakshmidevi Balambhatta, and amongst lawyers of authority in 
Bombay, by Nilakantha (Maydkha) and Mitramis’ra (Viramitro- 
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daya). All of them declare that any separate acquisition of a 
woman is stridhana, t.e.; property primarily intended as a provi- 
sion for herself, and for her daughters, which can only be used by 
her husband under certain peculiar circumstances, which cannot 
be taken from her at a division of the family estate, and over 
which she has aright of disposal under certain restrictions. 

5. But as regards the descent of such property, that question is 
not decided uniformly, even by the lawyers of Western India. 
Here Vijnanes’vara, and his commentators, stand alone, in allow- 
ing the whole of it to descend in one manner, while even the Vira- 
mitrodaya deviates slightly from them in his rules regarding the 
inheritance to a woman leaving issue, and entirely in regard to 
remoter heirs. 

This is also the point of doctrine which seems to have been 
particularly objectionable to the Madras High Court, but especially 
the circumstance that, according to Vijfianes’vara, property in- 
herited by a widow from her predeceased husband descends to her 
heirs, and not to his. 

In order, however, to estimate Vijnanes’vara’s position correctly, 
it must be understood that the other schools of law do not oppose 
him in a close phalanx. There is nearly as much difference be- 
tween the doctrines of the Bengalis and those of the Southerners, 
between those of the Bengalis and Southerners and those of the 
Benares school, as between all of them and Vijfianes’vara. The 
question as to the descent of stridhana is, as Kamalikara says, 
one for which the lawyers have a “ general scrimmage,” and 
there are hardly, even in any one school, two authorities who ` 
fully agree with‘ each other. The reason for such diversity of 
opinions lies partly in this, that the old legislators held very con- 
flicting opinions regarding stridhana and its descent, and partly 
therein that the modern authors, who consider it their duty to re- 
concile with each other all the opinions of the ancient Smritis, twist 
and turn them in various ways, each according to his individual 
inclination—a proceeding which is much facilitated by the brief 
and enigmatic language of the ancients. An example will make 
this clearer. The Bengal, Madras, and Benares schools state 
unanimously that the estate of a married female must be divided 
into (1) Yautuka, * (2) Ayautuka (regarding the definition of 
which terms they differ), and that each of these two divisions 

* Regarding the meaning of this term see above, Viramitrodaya on Stridhana, 
Sect. 11., paras. 7 and 8, | l 
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descends in a peculiar manner, but the order of heirs varies in 
each school. The Mayúkha, on the other hand, makes three 
divisions—(1) Yautuka, (2) Ayautuka páribháshika, and (3) Apári- 
bháshika (property obtained by inheritance, labour, &c.), and 
assigns each kind to a particular line of heirs. Vijiianes’vara 
and his adherents, finally, make no such distinctions, but teach 
that all stridhana descends in the same manner. How does this 
difference arise ? Simply thus, that VijNanes’vara makes Gautama 
and Yájñavalkya, who acknowledge no distinction in the descent 
of stridhana, his chief authorities, and interprets the apparently 
conflicting passages of other Smritis through them, whilst the 
Bengal, Madras, and Benares lawyers place other texts, especially 
Manu IX., 192—194, 198, at the head, and interpret Yájñavalkya 
and Gautama through them. Finally, Nilakantha obtains his 
three classes of stridhana by first following Manu’s texts, and then 
amending them by a novel explanation of Yajnavalkya II. 118. 

It would therefore not seem advisable to upset Vijfianes’vara’s 
doctrine on account of the numerical strength of his opponents, 
since they do not agree with each other, and their opinions are 
not founded on a better system of interpretation of the old 
authorities than that employed by him. 

It would seem more suitable to seek the test for Vijianes’vara’s 
doctrines in the answers to the following two questions :— 

1. Does Vijfianes‘vara’s doctrine regarding stridhana and its 
descent contain a self-consistent system ? 

2. Does this system agree with the fundamental principles of 
the Hindu Law ? 

Both questions can be answered in the affirmative. 

(a) As regards Vijfiénes’vara’s system, a wife, according to 
his opinion, is ‘born again’ in the family of her husband, and 
becomes a sapinda-relation of all her husband’s blood-relations, 
On account of the formation of these new ties, her connexion with 
her blood-relations, though not severed, is considerably weakened, 
so much at least that her new relations form a barrier between 
her and her blood-relations. This appears particularly in the 
duties of the connexions by marriage, to maintain and protect her, 
and to provide for her obsequies and S’raddhas. Further, all 
separate acquisitions of a married woman form a hoard, which 
in the first instance is intended to provide for herself, for her 
daughters and their offspring. | 

Vijňñánes'vara’s rules regarding the descent of stridhana are sim- 
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ply and rigorously deduced from these two premises. The woman’s 
stridhana goes first to her daughters and their offspring, a pre- 
ference being always given to the unprovided over the provided for, 
next to her husband, then to his sapindas, and finally back to her 
sapindas. The latter rule is not given explicitly by Vijhanes’vara, 
but there appears to be no doubt that it was his doctrine. 

It would hardly be possible to find a simpler or more consistent 
solution for so intricate a problem than that given by Vijnanes’vara. 


(b) As regards the second question, there is only one maxim of 
the Hindu law with which Vijfianes’vara’s doctrine might seem to 
come into collision. It might be asserted, and it has been asserted, 
that under Vijnanes‘vara’s rules family property inherited by a 
married woman from males would be allowed to go out of the 


family to be diverted from its proper destination. No doubt if 


this objection were well founded it would have some weight 
against Vijfidnes’vara’s doctrines, since the preservation of the 
family property is of paramount importance for the Hindu lawyer. 
_ But, taking even the most unfavourable case, that of a widow 
who inherits the estate of her predeceased husband, asimple com- 
parison of the two lines of heirs will show that the succession of the 
widows will, except in one case, not divert the estate from the family. 
It will descend— 


(a) As a males property. (L) As stridhana. 

1. To daughter. 1. To daughter. 

2. 2. To daughter’s daughter. 

8. To daughter’s son. 3. To daughter’s son. 

4. To mother, father, bro- 4. To the husband’s sa- 
thers, brother’s son, grand- piņdas, 7. e., to the same per- 
mother, and other sapindas. sons as under a 4, according to 


the degree of their nearness. 


. The only case in which stridhana inherited from a husband 
would leave the family is that in which daughters’ daughters 
would take it in preference to a father or brother. But it ought 
to be remembered that the line of heirs to a male allows the 
same to be done in the cases of daughters and daughters’ sons. 
It would therefore be hardly advisable to press this point. 

6. Finally, even though it should be held that the Madras High 
Court has justly overthrown Vijiidnes‘vara’s opinion, its decision 
should not, it is submitted, affect the law of this presidency, as it 
stands in contradiction also to the Mayúkha, and it would be ne- 
cessary to follow the latter in preference to the Bengal law. 
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